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PREFACE TO THE FOURTH EDITION 
1921 

In tin predent edition mail) new question appear and the 
old answers have been thoroughly reused to conform with 
recent legislation and junspiudcnce Questions no longer 
of general interest have been omitted, and all references to 
(he Bills of Exchange Act and to the Bank Act have been 
verified and brought up to date. 

The work ha? bom edited, ic-arranged and indexed b\ 
Mr Albeit Swmdlcliuist nF the Quebec Bar In the revision 
of questions presenting legal problems he has been assisted 
b\ Mi John 1) Fahonbridge, of the Ontario Bar, author 
ot “Tbmkimr arid Bills of Exchange ” 
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JNTKODUCTION TO FOURTH EDITION. 


By Mr. Jas B . Forgm, Chairman , Board of Directors, First 
National Bank of Chicago. 

In the daily couise of banking business, while much is 
mere routine, ever) one of expenence knows that questions 
are constantly arising which necessitate an appeal to authority 
for guidance in the no\el circumstances presented The man 
who can meet such occasions and act with sense and discretion 
is the man who is like!) to rise in his profession In the 
piesent \toik Canadian bankers ha\c a book of ready refer¬ 
ence containing some six hundred answers to smh questions 
b) a lommittee eminently fitted to give authoritative advice, 

There is, of course, considerable difference between Can¬ 
ada and the United States, both in regard to the law and the 
practice of banking, but general principles are the same in 
both countries, and I cordially recommend a study of this 
book to the members of the American Institute of Bank 
Clerks and all others who are seeking to prepare themselves 
for higher and more responsible positions m the banking 
world. 


(Signed) Jas B. Fobgav. 
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Cheques Irregular in Form, 

1. One of the questions most frequently submitted to 
the Questions and Answers Department is as to whether 
a particular document m the form of a cheque, but which 
contains some variation, either by way of omiSMon or addition, 
of the ordinary cheque form, should be regarded as a cheque 
and either negotiated or paid. 

Sir John Paget, in one of his lectures in London before 
members of the Institute of Bankers, in discussing the London 
Joint Stock Bank v. Macmillan Case (see Volume 2/5 ot the 
Journal (1918), page 313), called attention to what Lord 
Haldane, one of the Law Lords, said in the Macmillan Case 
in regard to these so-called cheques. 

Lord Haldane eaul: “ The customer contracts reciprocally 
that in drawing his cheques he will draw them in such a form 
as will enable the banker to fulfil his obligations, and there¬ 
fore in a form which is clear and free from ambiguity/' 

Sir John Paget's comment on this language will be of 
comfort to perplexed bank officers. He goes on to say: 

“Let me diverge here for a moment to draw >our atten¬ 
tion to the bearing of these words on another important point. 
I have often, both here and elsewhere, given it as my opinion 
that a banker is not bound to pay any cheque which is irre¬ 
gular or ambiguous in form, unless he has expresslv or 
impliedly undertaken to do so. When specimens of abnormal, 
perplexing forms of cheques have been submitted to me, and T 
have been asked what the banker should do, I have said you 
are not bound to take any risks. It is part of the bargain that 
the customer should draw his cheques properly and if he does 
not keep his part, you are not bound to keep yours, and I 
should rettirn them with a harmless answer, such as i Cheque 
irregular, requires confirmation/ 
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“1 dp Bot know that up to now I have had any direct 
authority to support this view, and I am, therefore, glad to 
have it confirmed by Lord Haldane, who, in another part of 
his judgment, repeats the statement in somewhat different 
terms: * For as I observed before/ he says, * the banker, as a 
mandatory, has a right to insist on having his mandate in a 
form which does not leave room for misgiving as to what he 
is called upon to do/ Lord Shaw lays down much the same 
rule with regard to a cheque which suggests having been tam¬ 
pered with. 

“I would note, in passing, that two of the learned Law 
Lords suggest that in such circumstances the banker's answer 
should be ( Kefer to drawer/ ” 

Promissory Note on Lien Note Form. 

Question 2. —An accommodation note is offered for dis¬ 
count drawn on a lien note form. Is this valid ? If so is it 
necessary to affix a stamp ? 

Answer. —It is taken that the document is intended to be 
an ordinary promissory note, but is drawn on a lien note form 
and no chattel is involved in the transaction. It is probably 
a valid promissory note, and, if so, requires a stamp, but a 
note in such form leaves the way open, at least, to dispute, 
and it would be safer to require that a regular promissory note 
be substituted for it. 

Lien Note not a Neqotmble Instrument. 

Question S. —Is the following c ample a lien note and not 
negotiable? Due . $.1918. 

.days after date.promise to pay to the 

order of John Smith, at his office, Vancouver, B.C., the sum 

of.dollars, with interest at 8 per cent, per annum, 

before and after maturity, until fully paid. It iB mutually 
agreed the right and title to ownership in the articles for 
which this note is given shall remain absolutely in John 
Smith until this note or any renewal thereof is fully paid. 
Given for two Motor Trucks No. 


Witness 


Signed. 
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Answer. — A note in the form giyen is not negotiable; the 
added clause has been held to make the promise conditional. 

Unregistered Lien Note in the North-West Terri¬ 
tories. 

Question 4 -— Is a lien note made in the North-West Terri¬ 
tories negotiable as a promissory note when not registered t 
i.e., can a holder for value sue a previous endorser in hia own 
name? DoeB the omission to register deprive the payee of 
the note of his lien on the chattels ? 

Answer .—The ordinary lien note is not a promissory note 
within the meaning of the Bills of Exchange Act and ia not 
negotiable in the usual sense of the word; registration does 
not affect the matter one way or the other. The person who 
acquires such a note has therefore no remedy against the 
endorsers such as the Act provides in regard to bills of 
exchange. 

The non-registration of the note does not, as we under¬ 
stand the matter, deprive the payee of his lien, but it leaves 
the goods open to be claimed by a subsequent mortgagee or 
purchaser. This would however depend upon the wording of 
the statute requiring registration. 

Note Embodying a Contract. 

Question 5 .—Is the following a legal form of promissory 
note? 

$3,000. Montreal, 31st October, 1899. 

On demand for value received, I promise to pay to J. 
Richardson or order at the Merchants Bank of Canada here, 
three thousand dollars and interest at the rate of 6 per cent. 
per annum, having deposited with this obligation as collateral 
security 5,000 shares Payne Consolidated Mining Co., with 
authority to sell the same without notice, either at public 
or private sale, or otherwise, at the option of the holder or 
holders hereof on the non-performance of this promise, (he 
or they giving me credit for any balance of the net proceeds 
of such sale remaining, after paying all sums dtifi from me 
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to the aaid holders or hblder, or to his or their order, and it 
is further agreed that the holder or holders hereof may pur¬ 
chase at said sale). (Sgd.) A. McKay. 

Answer . —It is of course quite lawful for the parties to 
miW such a contract, but we understand the question is as 
to whether it is a note to which the Bills of Exchange Act 
would apply, and on this point we are of the opinion that it 
is not, for the reason that in addition to the inclusion of 
"a pledge of collateral security with authority to sell or 
dispose thereof,” which are permitted by the Act (section 176, 
sub-sec. 3), it contains other provisions, notably an assign¬ 
ment of the proceeds as security for other sums due to the 
holders of the note. There are other conditions in the form 
which might have the same effect, but the one specially men¬ 
tioned clearly has. 

Cheque with Voucher Detached. 

Question 6. —A “ voucher-cheque ” bears the clause “ This 
cheque is not negotiable if detached from voucher ” As a 
cheque is an unconditional order to pay out funds, can a 
banker legally refuse payment of a “ \ oucher-cheque ” from 
which the voucher has been detached ? 

Answer .—The bank can legally refuse payment of a 
u voucher-cheque ” from which the voucher has been detached. 
The ordinary " voucher-cheque ” which is made payable con¬ 
ditionally on a specified attached receipt being signed by the 
payee is not a cheque and, therefore, not an unconditional 
order addressed to the bank on which it is drawn. Such items 
are debarred from being included m the general law as to 
cheques. In paying these “ voucher-cheques ” the bank is not 
protected by any of the legislation directly affecting cheques. 
If the receipt is not signed by the payee the banker has paid 
out his customer's money without authority and cannot debit 
him. See Capital <£ Counties Bank v. Gordon , 1903, A. C. 
262. Halslury, Laws of England, Vol. 1, p. 613. 

Conditional Order. Not Negotiable. 

Question 7.—(1) Is a document in the following form 
a negotiable instrument? 
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“Upon being endorsed by the secretary or president 
of the M — Agricultural Society this order shall be good 
to the bearer for three dollars, which is given as & special 
prize to be awarded at their annual exhibition, Fall of 
1901 ” 

(Signed) A.B« 

(2) If specially endorsed to C.D., is it then payable to 
bearer or to the order of C J). ? 

Answer .—(1) We think that the tennB m which the 
promise to pay is expressed are consistent with the require¬ 
ments of a promissory note, but the provision that it must 
be endorsed by an officer of the Society before being good to 
the bearer makes it conditional. It is therefore not a pro¬ 
missory note and not negotiable in the proper sense. 

(2) The effect of an endorsement on an instrument of 
this kind is, of course, not governed by the Bills of Exchange 
Act, and any party handling it would have to take the chances 
of the endorsement proving a suffic lent assignment. 

Cheque Marked by the Drawee " Not Negotiable" May 
be Transferred. 

Question b - -Bank A dears to Bank B a cheque in favor 
of Jones or order (and endorsed by him) drawn on a branch 
of Bank B at a distant point. Across the face of the cheque 
is written “ not negotiable ” b> the drawer. For this reason 
the branch upon which the cheque is drawn refused payment 
and returned the cheque. Bank A refused to accept the 
cheque, although the cheque bears Bank A's endorsement. 
Which bank is in error? Would the bank upon which the 
cheque is drawn incur any responsibility by paying the 
(heque 

Answer —Unless the cheque were otherwise crossed, the 
words “ not negotiable " are inoperative and should be disre¬ 
garded. Such words, even on a crossed cheque, do not limit 
its transferability, but operate to prevent a holder acquiring 
title lrrespeotne of defects in the title of the transferor, is., 
the holder takes the cheque subject to any equips attaching 
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to it, and can give no better title than he acquires. Bank B 
paying the cheque in good faith, would incur no responsibility, 
and should have paid it, but if it elected not to do so, Bank A 
should have redeemed it on demand. 

Pbomissoiiv Note with a Memorandum that it is to be 
Used as Collateral Security. 

Question 9. —A promissory note bears (1) on one corner 
the words “ To he used as collateral security.” 

(2) In the body the words “To cover 50 per cent, of 
subscribed stock in the above company.” 

Do either of these affect the negotiability of the note? 

Answer. —If the words “ to be used as collateral security ” 
formed part of the note at the time it was issued, the note is 
invalid. An instrument which bears a statement by the maker 
that it is to be held as collateral is not a note. See Falcon- 
bridge, 2nd ed., 783. 

The words “ to cover 50 per cent, of my subscribed stock 
in the above company” do not affect the negotiability of the 
note. 

Special Bequest to Drawee of a Bill. Effect on 
Acceptance. 

Question 10 A bill of exchange is drawn bearing the 
crossing, “Accept all drafts. Any errors will be rectified at 
office.” Is this an unconditional bill, and does the crossing 
affect in an\ way the rights of third parties? 

Answer. —We do not think that the crossing effects any - 
body but the drawer and acceptor. It is an independent 
undertaking of some kind on the part of the drawer towards 
the acceptor, but the acceptance would be unconditional. 

Note Payable to Order “ Only/' 

Question 11. —We have just seen a note payable to the 
order of W. E. Davis, only. Is the note legally drawn and 
negotiable ? 
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Answer ,—Such a note is legally drawn and negotiable. 
The word w only ” in this instance is superfluous aa the note 
being payable to the order of W. E. Davis becomes negotiable 
when endorsed by him. Had the note been drawn (i I promise 
to pay W. E. Davis only ” it would not be negotiable. 

Duty of Customer in Preparing Cheques. 

12 .—In MacMillan and Another v. London Joint Stock 
Bank the House of Lords mhde a definite pronouncement as 
to the duty to be exercised by the customer in preparing 
cheques, and the decision may be summarized as follows:— 

1. It iB the duty of a customer in drawing a cheque to 
take reasonable and ordinary precautions against forgery. 

2. If, owing to the neglect of such precautions, it is put 
into the power of any dishonest person to'increase the amount 
by forgery, the customer must bear the loss as between himself 
and the banker. 

3. It is no excuse tor neglecting such duty for the customer 
to sav that he had absolute confidence in a clerk. 


Cheque Whitten in Lead Pencil. 

Question 13 .—Is a cheque written with lead pencil (not 
indelible) legal? 

Answer. — Yes, but there aie obvious objections to the 
practice, and it should be discouraged. Certification should 
be refused except at the request of the drawer, and, if granted, 
the amount certified for should be written in ink beside the 
acceptance stamp. 

Cheque with Amount Expressed in Figures Only. 

Question H .—Is a cheque written in figures only, legal? 

Answer .—Such a cheque is a valid order to pay, and a 
bank might be held liable for failure to honor it. The proper 
practice is to state the amount in both words and"'figures. 
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Cheque with Amount Expressed in Embossed Figures. 

Question 15. —We &re enclosing herewith a slip showing 
an embossing stamp, which is in use by one of our customers 
for completing the body of cheques instead of completing the 
body in writing. The words and figures embossed are as 
follows : 

“ Pay $750 and 37 cts.” 

Because the amount of the cheques is stated in figures only 
could they be regarded as not drawn in accordance with the 
definition of the Bills of Exchange Act? We shall be inter¬ 
ested to hear whether or not such cheques could be regarded 
as cheques as defined in the Act. In our opinion this stamp is 
a \ery excellent device, giving absolute protection to the issuer 
of the cheque against an alteration of the amount, but argu¬ 
ment has arisen as to whether or not they are justified in 
using this for the completion of the body of the cheque. 

Answer .—A cheque, the body of which is filled in by a 
device which prints the amount in figures instead of words, 
as is usual, would be perfectly good, though the responsibility 
arising from the use of such a device might very well form tne 
basis of a special arrangement between the customer using it 
and the bank. 

Cheques Signed with Rubber Stamp. 

Question 10 .—The Supreme Court of Pennsylvania 
recently held that the fact that a bank depositor had procured 
a rubber stamp which made a facsimile of his signature, was 
insufficient ground for charging him with a cheque on which 
his signature was forged by a clerk who used the stamp for 
the purpose. 

Has a bank any right to refuse payment of cheques signed 
with a rubber stamp, having been instructed by the customer 
to pay such cheques? What protection has the bank against 
the danger of the stamp being used by an unauthorized partvr 

Answer. —If a bank consents to continue to keep the 
accounts of a customer who instructs it to pay cheques signed 
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with a stamped signature, it cannot refuse to pa; the cheques 
so signed, if otherwise in order. 

As regards protection against the unauthorised use of the 
stamp, a bank would act very unwisely if it should oblige itself 
to accept such stamped signatures unless it bad a contract 
with the customer that by whomsoever affixed, it should be 
regarded as his signature. 

Signature by Mark. 

Question 17. —One of our Quebec branches sends us a 
cheque with pass-book attached drawn upon one of the other 
banks in town. The drawer of the cheque cannot write, but 
makes his mark and is witnessed by two clerks. The bank on 
which the cheque is drawn refuses payment until the mark is 
guaranteed by the presenting bank. This is an easy matter 
to do, but can the bank insist on the guarantee? 

Answer .—A paying bank can insist on any requirement 
that it deems necessary to assure itself that it is protected in 
making the payment in such circumstances 

Witnessing a Signature by Mark. 

Question IS .—What does witnessing a man's mark imply, 
identification of the man, or merely that the witness saw the 
mark made ? 

Answer .—Where the person making the mark is described 
in the document, the witnessing of his signature or mark 
implies prima facie that the person signing or making the 
mark is the person described in the document. For instance 
—if he were described as John Smith, lumberman, of Ottawa, 
the implication would be that the witness saw a John Smith, 
lumberman, of Ottawa, sign, or make his mark. The implica¬ 
tion would not be conclusive; evidence would be admissible to 
show that the person actually signing or making his mark 
was not the person described in the document. If the person 
be not described in the document then the witnessing of his 
signature or mark merely implies that the wifpiss saw the 
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signature or mark made by an individual of that name. The 
identity of the individual with the person claimed to be a party 
to the instrument would have to be proven. 

Note Bearing Corporate Seal Only. 

Question 19 .—The Bills of Exchange Act, R. S. C. 1906, 
sec. 5, states that in the case of a corporation, where, by this 
Act, any instrument or writing is required to be signed, it is 
sufficient if the instrument or writing is duly sealed with the 
corporate seal, etc., etc. Would this entitle a bank to cash a 
cheque of a company with no signatures of officers authorized 
to sign for the company, but with the seal of the company 
affixed to the cheque. 

Answer .—The seal alone would be a sufficient signa¬ 
ture, but must be affixed by some one duly authorized for the 
purpose, and the best evidence of such authority is the signa¬ 
ture of one or more officers authorized either by law oi by 
resolution. 

Attorney for a Person Tr\ding Under a Firm Name. 

Question 20 .—John Brown, who carries on business under 
the name of John Brow r n & Co., gnes a power of attorney 
signed “ John Brown” only, lias the attorney power there¬ 
under to sign for John Brown & Co.? 

Answer .—It is customary, and the better practice, that 
the constituent should describe himself in the power of attor¬ 
ney as “ carrying on business under the name and style of 
John Brown & Co.,” but we think that a duly constituted 
attorney of John Brown may bind his principal, to the extent 
of the authority conferred upon him, under any name in 
which the principal carries on business alone. 

It is to be noted, however, that a power of attorney in 
which the business name adopted by the constituent is 
described would probably bo held to limit the attorney’s autho¬ 
rity to transactions connected with that business. Thus a 
power of attorney from a John Brown, trading as John Brown 
& Co.” would cover transactions arising out of the business 
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of John Brown & Co., but it would probably not cover transac¬ 
tions for another business carried on by the same man under 
another name. 

* 

Correct Form of Signature by an Attorney. 

Question 21, —Which is correct of the following forms of 
signature by an attorney: 

A.B. A.B. p. pro. A,B. 

p. pro. C.D. p. pro. C.D., Att’y. C.D. 

or is there a more correct form ? 

Answer. —The first form is erroneous if it is intended to 
be a signature by C.D. on behalf of A.B. If it has any mean¬ 
ing it is that A.B. is signing on behalf of C.D.; the second is 
no better; the third form is quite correct and that commonly 
used in England. The abbreviation in “ p. pro.” or “per 
pro.” (per procurationem) signifies that the signature is 
affixed by the agent of and under the authority of the party 
whose name immediately follows, and may be read “ by autho¬ 
rity of A.B., C.D.” 

There is no better form than the last quoted in the enquiry, 
but “ A.B. per C.D.” “A.B. by C.D.” “For A.B., C.D.,” 
“ A.B., by C.D., Att’y,” are all in common use, and quite 
permissible; the chief point is that the form employed should 
clearly indicate that C.D. is acting as the agent of A.B. in the 
matter. 

Cheques Signed by Attorney, the Depositor's Name 
being Written without the Addition of the 
Attorney's Name. 

Question 22. —A B has given C D a power of attorney 
to sign cheques on his account, and in a letter to the bank 
asks that the cheques may be honoured when signed by C. 
D, by writing A B’s name without adding anything thereto. 
Is it in order for the bank to honour cheques signed simply 
with the name A B, such signature being placed on the cheque 
by C D? 

Answer .—This is quite in order. The only question 
involved is one of proof, and doubtless the baift would be 
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quite as able to prove the authenticity of the signature in that 
shape as in any other. 

If similar instructions had been given with respects to 
endorsements it would be contrary to the “ Buies and Conven¬ 
tions respecting Endorsements/' which provide that the person 
signing in such a case must indicate his authority by words 
added to the signature. This rule, however, was adopted as a 
matter of policy, not as expressing a legal requirement. 

Form of Signature which Renders Attorney Personally 

Liable. 

Question 23. —II. B. has authority under a Power of 
Attorney to sign for T. T. R. B. signs a note m this form: 
“ R. B., Agent for T. T." 

(1) Who is bound by this signature—It. B. or T. T. ? 

(2) In cases where a person is signing documents m a 
representative capacity, should he not use the name of his 
principal first, thus: “ T. T. by R. B./' “ Agent/' or “ Attor¬ 
ney?” 

Answer. — (1) As the words “Agent for T. T." arc, ui 
effect, merely descriptive, R. B. is personally liable and T. T. 
is not liable. See second part of sub-sec. 1 of sec. 52, of tl\e 
Bills of Exchange Act, and Falconbridge, 2nd ed., 566. Also 
lecture by Mr. Falconbridge to the Toronto Bankers Associa¬ 
tion, published in the October, 1920, number of the Journal. 

(2) In such cases it is preferable, but not essential, that 
the name of the principal should come first. 

Joint Stock Companies—Power of President to Sign 
Cheques. 

Question 2Jf .—The shareholders of a company incorporated 
in Ontario pass a by-law authorizing the directors to appoint 
a president and other officers, and declaring that the president 
is to be the manager of the company, with power u to exercise 
all such powers of the company as are not required by law to 
be exercised by the directors or by the company in general 
meeting." Would this by-law empower the president to sign 
cheques, acceptances, etc., on behalf of the company? 
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Answer .—We think that the by-law is quite sufficient for 
the purpose named. 

Uas of Abbreviation “ Ltd/' on Bill of Exchange Given 

BY AN INCORPORATED COMPANY. 

Question 26 .—If an incorporated company signed paper, 
t.e., notes, drafts, or cheques, WLth the word “limited” 
abbreviated so as to read " Ltd.,” would the said paper be 
in any way invalidated ? 

Answer. —Such an abbreviation would in our opinion in 
no way affect the company's liability on the paper. 

Note Signed by Two of Three Executors. 

Question 26. —When there are three executors appointed 
to manage an estate, could any two of them, without consult¬ 
ing the third, make the estate responsible b> attaching their 
names as makers or endorsers of a promissory note? 

Answer. —If by “ managing ” an estate you mean that the 
executors have been given authority under the will to carry 
on business, the right of two out of three to bind Jhe estate 
would depend entirely on the terms of the will. 

Without special authority in the will the executors could 
not make the estate directly responsible for such obligations, 
even where they all act together. There may be cases, how¬ 
ever, where the executors would be entitled to indemnity from 
the estate, thus making it directly responsible. 

Signature of a Company without the Name of the 
Signing Officer. 

Question 27. —Where a party trades under the name of a 
company, as for instance, u The Canadian Iron Company,” 
is it sufficient for him to use the name of the company in his 
signature, without the addition of his own name? 

Answer. —Legally such a signature is sufficient, but prac¬ 
tically it is open to many objections. ^ 
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Individual Using Trade Name. 

Question 28. —Jno. Bo bin son carries on business under 
the name of “ The Bochester Pork Co.,” for which he keeps 
a separate set of books. He has other assets which he treats 
as private assets not belonging to the business. 

If a note were signed by him 

“ The Bochester Pork Co., 

“per John Bobinson, 

“ John IlobinBon,” 

would this be in any sense a joint note, and would both have 
to be sued in case of non-payment ? 

Answer .—In this case “ The Bochester Pork Co.” is 
merely another name for John EobinBon, and the assets of 
the company are Eobinson’s personal assets, on precisely the 
same level as those which he treats as his private estate. 
The note is of no more force than if signed “ John Robinson ” 
alone. 

If suit were brought against John Bobinson on such an 
obligation the property which he holds either under the name 
of The Bochester Pork Co. or under the name of John Eobm- 
bon would be liable. 

Form of Endorsement by Attorney. 

Question 29 .—Does a power of attorney authorizing John 
Jones (not a member of the firm) to sign cheques for Smith 
& Co’y, entitle him to sign the firm name without adding hia 
own name or initials as attorney ? 

Answer .—One who is lawfully authorized to sign for 
Smith & Company can certainly bind them by simply signing 
their name “ Smith & Company,” but it would be unwise to 
accept such a signature, because it does not record the name 
of the person by whom it is made, or the nature of his 
authority. 
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Married Woman s Separate Estate. 

Question 30 .—Does a married woman who has a separate 
estate render that estate liable when she signs a note with .her 
husband, or has she to sign another paper showing she intended 
to make her separate estate liable by her signature ? (2) Does 
a married woman's name with that of her husband to a joint 
note, secure her dower to the bank discounting the note? 

Answer. —(1) We are advised that no special declaration 
on the part of a married woman, that she intends to bind 
her separate estate, is necessary to make her undertaking 
binding thereon. If she has, as a matter of fact, separate 
estate at the time she signs a note, then her signature, either 
with her husband or in any other connection, binds it. (2) 
The legal question affecting separate estate of married 
women and their dower rights in their husbands' lands, are 
among the most intricate and difficult, and upon them judges 
and lawyers are constantly differing. We find oursehes 
unable, therefore, to give a satisfactory reply to this quer>. 
It would probably be held that an inchoate light to (lowor in 
her husband’s lands would not be separate estate sufficient 
to make the promise of a married woman enforeible H slie had 
nothing else. The above refers only to the law in the Province 
of Ontario. 

Note —In the Province of Quebec a married woman, if 
she is a public trader, may bind herself for all that relates to 
her commerce (C. C. Art. 179), but she cannot hind her 
separate property in any contract with or for her husband 
(C\ T. Art. 1301). 

Joint and Several Note Payable k< Within 30 Days of 
Demand of Payment." 

Question SI. —Is there any legal objection to a note drawn 
in the following form: 

Within 30 days after demand of payment for value received 

we jointly and severally promise to pay.with interest 

at the rate of.per cent, per annum from date until 

paid. 
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Answer. —No. 


Note Payable “On or Before" 1st July. 

Question SB .—Would a promissory note made payable “ on 
or before 1st July” come within the terms of the Bills of 
Exchange Act? 

Answer. —We think such a note is “ payable at a deter¬ 
minable future time, within the meaning of the Act,” and 
that it therefore comes within its terms. The case of De 
Brown v. Ford, threw some doubt on this, but the judgment 
of the Court ot Appeal in the same case clears the matter up. 

Bill of Exchange Payable “ On April Ibt After Date/' 

Question S3 .—Many of the leading commercial houseb of 
Canada in making drafts on their customers draw them to 
read for example, “ On April 1st after date,” without any 
year being specified. Should there be any objection to thi^ / 

Answer. —This phrasing usually occurs through filling up 

draft forms printed “.after date.” “ On April 1st, 

1919,” perhaps reads moie smoothly, but if the date appear 
at the head of the draft there would seem to be no doubt of 
the meaning of “ On April 1st after date.” 

Bill of Exchange f Time of Payment Dependent upon 
Arrival of Goods. 

Question 34 -— A bill of exchange is drawn “ .on 

arrival of goods, etc.” This is not a bill of exchange under 
the terms of the Bills of Exchange Act. Is a bank running 
any risk in accepting this instrument (a) for collection, (b) 
for discount? Can it be protested? Is protest necessary to 
hold the endorser? 

Answer. —The bank runs no risk in receiving this instru¬ 
ment for collection. The bank does run a substantial risk if 
it discounts the instrument, because if the goods were 
destroyed in transit the bank could not hold the acceptor and 
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claim payment from him. Such an instrument not being a 
bill of exchange, cannot be transferred so as to give the trans¬ 
feree a better title than hie transferor, and is not protes table 
within the meaning of the Bills of Exchange Act* 

Ban of Exchange; Prvwn at “Sixty Days After 
Arrival of Goods/' 

Question 85. —Would you consider the following form of 
draft advisable: “ Sixty days after arrival of goods at desti¬ 
nation pay to the order of- 99 ? If so, what evidence 

should the bank collecting the item be expected to get in ordei 
to fix the due date ? 

Answer. —A draft in the above form would not be a bill 
of exchange within the meaning of the Act; it is not payable 
at a determinable future time, since the goods might never 
arrive. The bank would therefore have no rights against the 
drawer or endorser arising out of the law respecting bills ol 
exchange. It would be much better the bill should be drawn 
at sixty days sight, with an agreement that the collecting 
agents should hold it for such time as they might consider 
reasonable pending the arrival of the goods. 

Cheque Made Payable on Certain Days of ihe Week 

Only. 

Question 36 .— A cheque drawn on another hank bearing 
the following notice was presented for deposit: 

“This cheque is payable only on Monday, Wednesday 
and Friday of each week (legal holidays excepted)/' 

Is this a regular cheque within the meaning of the Bills 
of Exchange Act? 

Answer .—No; an instrument is not a cheque if it is pay¬ 
able otherwise than on demand. 

Promissory Note Payable “With Interest." 

Question 37 .—Is it proper to make a note payable “ with 
interest ” without stating the rate ? A 


CBP — 2 
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Answer. — A note in this form is perfectly valid, and 
interest is due from its date at the legal rate of five per cent. 

Bill of Exchange Payable “ With Bank Charges " — 
Negotiability. 

Question 38. —Do you consider a draft drawn payable 
“with bank charges” negotiable? 

Answer. —We would not consider this to be a bill of 
exchange. Section 28 (d) of the Bills of Exchange Act 
declares the sum payable by a bill to be “ a sum certain ” if it 
is payable according to a rate of exchange to be ascertained as 
directed by the bill. This is the only provision in the Act 
which could be looked to to support the proposition that a bill 
payable “ with bank charges” is for a sum certain, and we do 
not think that it would come within this section. 

Goods Sold in England by Canadian Firm, to be Drawn 
for Plus Expenses—Form of Draft. 

Question 39. —A Canadian firm sells in England goods at 
a cost of $1,000, for which they are to draw at sight, covering 
every expense. Should they draw for $1,000 plus charges in 
Canadian currency, or for sterling amount, and if the latter 
at what rate of exchange ? 

Answer. —We think they might draw for the amount in 
currency, but in practice it would be more convenient to draw 
for such amount in sterling as would yield $1,000 at the cur¬ 
rent rate for sight bills. 

Cheque an itil Words “ Order jj or “ Bearer " Omitted. 

Question JfO .—A note is drawn payable to “John Jones” 
simply, the words “ order 97 or “ bearer 99 being omitted. Is 
such a note negotiable? Does the same rule apply to a 
cheque ? 

Answer. —A bill or cheque so draAvn is payable to “ order ” 
(^ub-sec. 1, sec. 22, Bills of Exchange Act). 
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Cheque with Nam? op Payee Left Blank. 

Question 41 .—A cheque is presented payable to v., ♦.... 
or bearer, with the name of payee left blank. Has paying 
bank the right to refuse payment on the ground that the 
cheque is not properly made out ? 

Answer. —The cheque is payable to bearer, and the bearer 
is entitled to payment on presentation. But the bank's only 
duty is to its customer, and if it cares to assume the responsi¬ 
bility to him of delaying the honour of his cheque until his 
further instructions are obtained it is free to do so, so far as 
anyone else is concerned. 

Cheque Payable to “ Self/' with Words f or Bearer " 
Scored Out. 

Question 4 2. —A cheque is drawn bv John Smith, payable 
to “self,” the word “bearer" being scored out; in other 
respects the cheque is iD accordance with the common form. 
Is it legally payable to order ? 

Answer. —Such a cheque must be regarded as payable to 
John Smith (the drawer), or order. (Bills of Exchange Act, 
see. 22 , sub-sec. 1). 

Note Drawn in Favour of a Bank with no Place of 
Payment Specified. 

Question 48. —A joint and several note made by three 
parties is drawn in favour of a bank, but there are no words 
indicating that it is payable to its order or to bearer. The 
note is dated at the place where issued, but no place of pa>- 
nicnt is specified in it. 

In the event of the bank having to sue the parties, is it« 
position quite as good as if the note had been made payable at 
its office, and to its order? 

Answer. —The bank is under no disadvantage as regards 
the place of payment, except in respect to the matters men¬ 
tioned in secs. 183 and 184 of the Act, and this can be obviated 
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by presenting the bill, at any time before proceedings are 
taken, to each of the promissors. 

The point as to the omission of the wordB “ or order ” or 
" or bearer ” is not material. Under sec. 22, sub-Bec. 3, a note 
drawn as above described is payable to order. 

Note Drawn to Maker's Own Order and Endorsed by 

Him. 

Question 44-—Is there an) objection to notes being made 
payable to the order of the maker and endorsed by him instead 
of being made payable to the party to whom the) aie given 5 

Answer .—There is no objection whatever to notes being 
made payable to the maker and endorsed by him. Onr cor¬ 
respondent has reference to the objection taken to notes being 

made payable to a bank. 

Bills Drawn on Two oh More Drawees Alternatively or 
in Succession. 

Question Jj5 .—A draft is drawn on 

(1) John Smith or 
Joseph Brown. 

(2) John Smith, or failing him, 

Joseph Brown. 

Would not these, under section 18, sub-section 2, of the Bills 
of Exchange Act, be simply orders for the payment of money 
and not bills of exchange ? What would be the holder’s rights 
against the drawer and acceptor 9 

Answer —Drafts in either of these forms would not be 
bills of exchange. The first is addressed to two drawees 
alternatively, and the second to two drawees in succession. 

As to the right of the holder against the parties, we think 
that they would constitute on the part of the quaBi acceptors 
a contract to pay the mone\, which could be enforced in the 
same way as other contracts are enforceable. As to the 
drawer, we do not see on what ground the holders conld sue 
him unless thev had an understanding with him apart from 
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the order itself, which would make him liable. The rights 
and liabilities of the parties on these documents would be 
entirely outside the law respecting bills of exchange 

Noth in Favoub of Joint Payees. 

Question 40 .—Bills of Exchange Ait, section 19, sub-aec- 
tion 2. Is there any objection to the form “ I promise to pay 

A.B. and CD. or order*.?” It is claimed there is a 

legal weakness in this form of note, notwithstanding this 
section I cannot see it from either a legal or banking point 
of mcw Will jou pleaBe decide for me? 

Answer. —The instrument m question is in proper form. 
On endorsement by A.B. and CD., the holder would obtain a 
good title against the promissor. There is no doubt either 
about the right of A.B. and C D. ah holders to sue the 
promissor. 

Form of Notes Given by Joint Stock Companies. 

Question 47. —(1) What is the piopei voiding of a note 
to be <»iven bv a limited company (sa^ The A.B.C. Co., 
Limited) to a bank? 

(2) A note lead 1 * “ We promise to pa\ etc., and is signed 
a& Jollows — 


The A. B C. Co, Limited, 

Richaul Roe, John Doe, 

Sec.-Treas President 

Could John Doe and Ruhaid Roe be held personally liable on 
such a note? 

Answer —It is correct to make such a note read M The 
A. B. C. Co., Limited, promises to pay,” in which case only 
the signatures of the authorized officers are necessary, or “ We 
promise to pay,” to be signed as set out in your second ques¬ 
tion. 

In either case the company only is liable as promissor, and 
the persons who sign as its officers are not under any personal 
liability. 
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Noth Given by Trading Firm—Obligations of the Firm 
and the Partners Individually. 

Question kS .—Two partners in a trading firm wish to 
borrow a sum for use in their business, and give the bank a 
promissory note signed by both individually and made pay- 
able to the order of the bank. Would it afford the bank any 
greater security to have the note made to the order of the firm 
and endorsed by the firm to the bank ? 

Answer .—We assume the note is given by the parties 
jointly and not jointly and severally. If the two partners 
who give the note constitute the firm, their joint promise to 
pay gives the bank the same recourse as if the note were 
signed in the firm’s name, but not a claim which, in the event 
of bankruptcy, would rank on their individual estates in com¬ 
petition with their individual creditors. If there were other 
partners the bank’s position as holder of a note by two only 
would not be satisfactory, as it is not the obligation of the 
firm. 

It is customary to require the note in such a case to be 
made by the firm and endorsed by the partners individually, 
and such a practice has undoubted advantages. 

Promissory Note with Name of one of tiie Payees 
Indicated by Initials. 

Question U9 .— (a) Is the form of note written below 
correct? 

(b) Would a note endorsed in the same way but drawn m 
favour of a bank be a note sufficient in point of form to hold 
the endorsers if the bank had discounted the note? 

(Note.) 

$1,000. Vancouver, B.C., Dec. 16th, 1918. 

One month after date we promise to pay to the order of 
R. H. and 0. S. Jones the sum of one thousand dollars at the 
Bank of Montreal, here, for value received. 

Jones Bros., Limited. 


(Endorsement). 


R. H. Jones. 
0. S. Jones. 
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I hereby w^ive presentation, protest and notice of dis¬ 
honour and guarantee payment of the within note. 

B. H. Jones. 

0. S. Jones. 

Answer.—(a) Yes, as to its face, except that the signa¬ 
tures of the officers authorized to sign for Jones Bros., Limi¬ 
ted, should appear below the company’s name. If it were the 
intention of the promissora to make it payable to the two 
individual^payees, it iB properly endorsed, but it would be pre¬ 
ferable to name them separately on the face of the note as 
“ B. H. Jones and 0. S. Jones.” If “B. H. and 0. S. Jones ” 
is a firm name, the note should be so endorsed, but if these 
parties constitute the firm, the note, as it stands, is, in effect, 
properly endorsed. 

(b) Yes. (See section 131 of the Bills of Exchange Act). 

Cheque Cbobsed “ Duplicate/' 

Question 50. —A cheque is issued, having written across 
it the word “ duplicate.” If the bank should pay this what 
would be its duty as regards the original? Is the drawer 
liable on the original? 

Answer. —While the mere issue of a duplicate cheque may 
or may not, according to the circumstances, be regarded as 
an order to the bank to stop payment of the original, it would 
certainly protect the bank from any liability to its customer 
if it should refuse payment of the original. A duplicate is, 
however, seldom used without notice being given stopping 
payment of the original. The drawer would undoubtedly be 
liable on the original to a holder in due course, hence a dupli¬ 
cate should not be issued without proper indemnity. 

Cheque Cbobsed Genebaxly—Effect. 

Question 51. —A cheque is drawn as follows: "Pay John 
Brown draft or bearer ” and is crossed, the crossing being a 
general one and not a specific crossing. Can the funds of 
that cheque be employed in purchasing a draft in favour of 
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Henry Smith? If not* in what way can.the funds be 
employed ? 

Answer .—The only effect of the crossing of a cheque, 
except when the words “not negotiable” are added, is to 
make it payable through another bank. It would have no bear¬ 
ing upon the disposition of the funds covered by the cheque 
in question. 

Undated Cheques—Negotiability. 

Question 52 .—Are undated cheques negotiable? 

Answer .—Section 27 of the Bills of Exchange Act states 
that a bill ib not invalid by reason only that it is not dated. 
Undated cheques are therefore on the same footing as other 
cheques, and are negotiable Also note section 165, sub-sec. 
2 of the same Act, 


Post-Dated Bili b. 

Question 53— What risk, if any, does the bank run in dis¬ 
counting a note dated ahead of the day of discount? 

Answer, — A post-dated bill is b) bcc. 21 (d) of the Bills 
of Exchange Ait, dcilaicd to be not invalid by reason of the 
post dating. 

Note with Date and Place or Payment Blank. 

Question 54 .—If in a note the date and place of payment 
are omitted, may the holder insert them ? 

Answer .—It would be a material alteration within the 
terms of the Bills of Exchange Act for the holder of a note 
to insert the place of payment. See sec. 146 (e) of the Bills 
of Exchange Act. 

As regards the insertion of a date, where the date has been 
omitted, the rights of the holder are governed by section 30 
of the Act. 


Note Dated on Sunday. 

Question 65 .—“ A contract made on Sunday is void.* 
Supposing a note dated on Sunda) falling due Ib not paid. 
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can the maker release himself of the obligation—or if the 
owner could prove by witness that it was done in error, would 
it bind him to pay it? 

Answer. —It is not quite true to say literally that “ a con¬ 
tract made on Sunday is void/' Certain contracts so made 
are void (see R. S. C. c. 153; R. S, 0. p. 2962; R. S, Q. art. 
4466; R. S. N. B. Tit. 39, c. 134, a. 2; and 20 Geo. IH. 
(P. E. I. c. 3). The Bills of Exchange Act expressly declares 
that a note is not invalid because dated on Sunday, and a 
holder in due course need not trouble himself on this point at 
all. The maker might possibly defend an action brought by 
the party to whom he gave a note dated on Sunday on the 
ground that the sale for which the note was given was void 
because made on Sunday, if that were the fact, and that, 
therefore, as between himself and the payee, the note was not 
good for want of consideration. But such a defence would not 
be good against a third party holding for value. 

Cheque Marked Payable only after a Certain Date. 

Question 50 .—Is it obligatory upon a bank to pay a cheque 
upon presentation, when upon face of same a proviso making 
it mature fifteen years after date appears? Could such 
cheque be looked upon as a demand item, and if refused by the 
bank upon which it is drawn, could it be legally protested? 
I am assuming that the cheque is presented for payment some¬ 
time between the date of same and date of maturity according 
to proviso. 

Answer. —Such a cheque as described is in effect a bill of 
exchange, payable after a certain date, and it is not only not 
obligatory on the bank to pay it before maturity, but if it did 
so it would incur a serious risk. 

Cheque Made Payable at a Futube Date. 

Question 57.—A cheque dated 15th December, 1901, has 
written across its face "payable 15th January, 1903.” Does 
such a condition invalidate the cheque? If not, would the 
bank be justified in paying it before the 15th January, 1903? 
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Answer .— The crossing does not invalidate the instrument, 
but it is not a cheque; it is a bill of exchange payable on 15th 
January with three days' grace, and the bank could not pro¬ 
perly pay it before maturity. 

Cheque Made Payable After Date—Drawee Entitled 
to Days of Grace. 

Question 58 .—A cheque dated 4th November, contains in 
the body the following instructions: “ On 20th November 

pay $50." Are these instructions binding, and is the drawee 
entitled to days of grace ? 

Answer .—This is a bill of exchange payable on 20th No¬ 
vember, with three days' grace. It is not a cheque, because it 
is not payable on demand. 


Post-Dated Cheques—Payable on Demand on ok After 
Their Date. 

Question 59— Will you kindly give me a ruling on the 
following which has arisen in this office: 

A cheque, on the usual cheque form, was presented on the 
15th of September, the cheque itself was dated the 17th, there¬ 
fore being post-dated by two days. Should this cheque have 
days of grace, or, in other words, is it payable on the 17th or 
20th of September? I do not think there has been any ruling 
either in the English or Canadian courts as to this, and, 
moreover, there seems to be considerable difference of opinion 
regarding this point. In the Gilbert Lectures delivered by 
Sir John Paget in London, Eng., a year ago, the lecturer was 
in considerable doubt as to whether the cheque should bear 
days of grace or not. 

Answer .—A cheque is payable on demand; there are no 
days of gTace on a demand bill and the cheque described should 
be honoured on presentation on the 17th or after. The fact that 
it had been previously presented does not affect the matter in 
any way. 
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Poar- Dated Promissory Note Bearing Date After Death 
of Maker. 

Question 60. —Is a note in the following form collectible 
from the estate of the maker if he should die before March 
18th, 1918? 

$200. March 18th, 1918. 

Two months after date for value received I promise to pay 

to the order of John Smith at the office of the.Bank, 

St John, two hundied.dollars. 

John Brown. 

Answer .—A note is not invalid by reason of its being post¬ 
dated, and the amount is recoverable from the estate of the 
maker. See section 27, Bills of Exchange Act. 

Biil Payable “-Months and a Half After Date/' 

Question 61 .—Would “ - months and a half after 

date ” be a good bill ? 

Ansuei. —There have been no judicial decisions hb to 

the effect of an ordei for the payment of money at “- 

months and a half ” after date or sight, and we find it some- 
v\hat difficult to form an opinion in the matter. Should a 
case come before the courts they might decide that a half 
month should be taken to mean some arbitrary period, such as 
15 days. We think, however, that each case would have to 
be judged on its own merits, and that if the half month which 
the document covered was determinable, it would be a bill of 
exchange; but if not, then it would not be a bill of exchange, 
one of the essential features of which is that it is payable at 
“ a fixed future time.” 

As an example take a bill dated 10th January, payable 
three and one-half months after date. This, we think, would 
be due on 25th April, 15 days being clearly one-half of the 
month of April. If the bill were dated 25th January it would 
be impossible to say what the half month would be. 
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Cheque Issued with Blank Space defore or after the 
Amount. 

Question 6X—Beferring to the judgment in The Imperial 
Bank v. Bank of Hamilton (1903), A. C. 49, would not a 
ledger-keeper be justified in ruling a line in the unused space 
where the amount is written in a cheque ? 

Answer. —Yes, and we think it would be in the interest of 
the bank he should do so. 

Cheque Drawn ois an Altered Form. 

Question 63. —The name of the bank printed on a cheque 
was ruled out, and that of the one at which the drawer kept 
his account written in. Would this under any circumstances 
be a material alteration ? 

Answer. —Any change made in a cheque before the drawer 
signed it is not an “ alteration ” in any ^sense. If the change 
were made after the cheque was issued, it would, of course, 
invalidate the cheque, and the question sometimes arises as to 
the propriety of paying a cheque drawn on an altered form 
where the alteration is not initialed by the drawer. Ordin¬ 
arily, no doubt, the surrounding circumstances justify the 
payment of such a cheque. 

Completion of a Cheque Signed by the Drawer in 
Blank. 

Question —If a cheque is presented to a bank by a 
third party, signed by the depositor in blank, and accompanied 
by the pass-book, the party presenting it stating that he was 
authorized to fill out the cheque for the amount of the balance, 
would the bank be justified in paying over the balance, on the 
cheque filled up by him, or by the bank at his request? 

Answer .—This is, of course, not an alteration, but comes 
under sections 31 and 32 of the Act, which authorizes any 
person in possession of a bill which is wanting in any material 
particular to fill up the omission, provided this is done within 
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m reasonable time, and strictly in accordance with the autho¬ 
rity given. 

In the case referred to the bank in paying the cheque 
would be protected if the authority given by the drawer to 
the person presenting the cheque empowered him to fill in the 
amount. If this should prove not to be vithin that authority, 
the cheque could not be charged to the customer’s account. 

Whether the bank should take the responsibility in any 
particular instance is a question of expediency. No doubt 
in the vast majority of cases the transaction would be perfectly 
regular, and the surrounding circumstances generally make 
the bank’B course clear, but if it pays such a cheque it pays 
on the faith of the representations made by the party present¬ 
ing it, and takes the risk of any fraud that may be involved. 

Receipts for Moneys Advanced on Discounted Notes. 

Question 65. —Is it necessary to have proceeds cheques or 
debit slips, when used for the purpose, signed by the maker 
of a note when he received the money, or when he renews the 
note? Does not the term “ \alue received ” in the note make 
this unnecessary ? 

Answer .—The words “\aluc received” on the note con¬ 
stitute only an acknowledgment on the part of the promiBSor 
that he has received consideration for the giving of the note 
and have nothing to do with the disposition of the funds aris¬ 
ing from the discounting of it. Good practice requires that 
there Bhall be a receipt for all moneys paid and the maker 
should be required to give one m the instance cited. 

Notice to Obligors on Discounted Paper. 

Question 66 .—It has become a custom of the banks in 
this Province (British Columbia) to send out notices of 
maturity to acceptors of drafts and makers of notes. Does 
this custom extend to bankers in other provinces ? It seems 
to me that it is more or less unwarranted and should be 
unanimously discontinued, as it would be to the advantage of 
all banks in economy of labour and expense to do so. 
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Answer.—We believe that this is almost a universal prac¬ 
tice, and it seems to have much to recommend it from all 
points of view. It no doubt involves considerable expense in 
the way of postage, etc., but as a stimulant to the payment of 
the bills and a protection against forgery, it seems to be gener¬ 
ally looked upon as worth all that it costs. 

Bills Requiring Presentation by Mail—Power of 
Attorney in Pavour of a Bank Manager to Accept, 
Signed in Name of Firm by one of the Partners. 

Question 67 .—A bill is drawn on a firm doing business at 
a point where there are no banking facilities, and is sent for 
collection to the nearest bank. The latter sends the drawee 
the usual form of power of attorney in favour of its manager, 
to accept the bill, which is returned with the firm's name 
signed thereto by one of the partners. Is the acceptance of the 
bill under this power of attorney binding on the firm? 

Answer. — We are inclined to think that a power of attor¬ 
ney, given under the circumstances mentioned in the ques¬ 
tion, would bind the firm. We are assuming that the bill was 
drawn for partnership transaction and that the power of 
attorney was confined to accepting that bill. 

Bill Accepted by the Collecting Bank on a Power of 

Attorney. Authority to Give Power of Attorney. 

Question 68 .—We send advice of a bill we hold for collec¬ 
tion, with form of power of attorney enabling us to accept 
the same on behalf of the drawees, to the latter, a trading 
company in a neighbouring town. This they returned, signed 

W E.Trading Company, per J. E. Smith." We see 

their cheques on another bank frequently, and they are signed 
in this way and honoured by the bank. We accept for the 
drawees under this power. 

Are we responsible to the owners of the bill for the validity 
of this acceptance, and assuming that Smith has a power of 
attorney from the trading company, is the above transaction a 
lawful delegation of his authority ? 
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Answer .—We think you are responsible to the owners ol 
the bill for the validity of this acceptance. 

As regards the second point, the attorney cannot so dele¬ 
gate his authority, unless the effect of the power of attorney, 
taken in connection with the position of the attorney, and the 
nature of the business carried on, gives him power to do so. 

POWEB OF ATTORNEY TO ACCEPT BlLLS IN FAVOUR OF A BANK 

Manager—Omission to Accept. 

Question 69 .—The manager of a bank which holds a bill 
for collection receives from the drawee a power of attorney 
on the form in common use authorizing him to accept the bill. 
This he neglects to do, but attaches the power of attorney to 
it. Would this give the holder of the bill a right to sue the 
customer ? 

Answer .—Clearly not, on the bill. We understand that 
the form in general use contains an undertaking to pay as 
well as authority to accept, and it might be said that this is a 
contract with the collecting bank entitling it to a remedy on 
contract. There is no reason why the power to accept should 
not be exercised after maturity. 

Power of Attorney Authorizing a Bank Manager to 

Accept a Bill Held by the Bank for Collection. 

Question 70 .—A bill dravn at Bank B is sent to Bank A 
for collection. The manager of the latter procures from the 
drawee a power of attorney to accept the bill on the usual 
form. Is Bank B entitled to require that this power of 
attorney Bhall be lodged with it when the bill is presented for 
payment ? 

Answer .—We think that where a bank pays,an obligation 
entered into by a customer through an attorney, it is entitled 
to have lodged with it the evidence of that attorney's authority, 
and that the practice of attaching the power to the draft is 
the proper one to follow. 
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Bell Accepted Under Bower of Attorney—Bight of 
Bank to Betain the Power of Attorney. 

Question 71 .—A bill accepted b) the manager of Bank B 
under power of attorney from drawee ih returned to Bank A 
unpaid, Bank B retaining the power of attorney. Bank A 
being compelled to sue, requests Bank B to forward the powei 
of attorney to attach to the acceptance. Bank B. refuses, on 
the ground that they must retain it for their protection, to 
prove the authority of their manager to accept the bill, but 
admits it may have to be produced in court. Bank A contendc 
that they, being compelled to recover the amount, should be 
in possession of the proof of acceptance, and that the power 
ot attorney should naturally accompany the bill. Is Bank A 
entitled to receive it ? 

Answer .—We think it is quite clear that the bank which 
has acted on the power of attorney to accept is within its 
strict rights in retaining the document, but we also think that 
in adhering to its strict rights in such a case as you mention, 
when the other party concerned is a chartered bank, it is 
adopting a course which gives both banks needless trouble. 

The attorney would of course have to appear in court if 
necessary to prove his right to accept, and as the collecting 
bank would probably be liable for the bill if the regularity of 
the acceptance were not provable, they are as much interested 
in proving it as the bank which owns the bill. 

Bills Accepted by Attorneys and Officers of Incorpor¬ 
ated Companies. Collecting Agent's Responsibility 
for Regularity of Acceptance. 

Question 72 .— (1) A bank received for collection a bill 
of exchange drawn on an incorporated company; does the 
bank incur any liability with regard to the acceptance which 
it takes, i.e., that it is signed by the proper person or persons 
on behalf of the company? Would the bank’s position be 
affected b> the fact that the company’s account was or was not 
kept with it ? 
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(2) A draft drawn on John Jones is left at Ins store, and 
his clerk writes John Jones* name across it without adding 
any initials. Does the bank holding it for collection incur any 
responsibility ? 

(8) If the collecting bank allows a bill to be accepted by 
one who claims to be an attorney, and it afterwards transpires 
that his authority has been previously cancelled, what would 
be the collecting bank's position ? Is the party giving such a 
power of attorney under any obligation to advise the banks 
generally of its cancellation, he having lodged it only with 
his own bank? 

(4) Is the authority of the proper persons to accept a 
bill of exchange on behalf of an incorporated company fixed 
by statute or by by-law of the company ? Should there not U* 
a requirement that the names of officers authorized to bind a 
company by signing bills of exchange and promissory notes 
should be recorded in the county registry office? 

Answer .—In answer to Questions 1, 2, and 3, it may bi 
baid generally, that the collecting bank is bound to use due 
diligence in procuring the acceptance of the drawee, and is 
responsible for the consequences of its negligence m this 
respect. An acceptance by unauthorized officials, or by one 
acting outside of the authority conferred on him, counts for 
nothing. 

(4) The proper officers to sign on behalf of an incor¬ 
porated company are usually fixed by by-law. It is not usual 
to find statutory provisions on the subject. If there were no 
by-law the question would depend upon the scope of the autho¬ 
rity of the persons signing. 

The parties who give a power of attorney are under no 
obligation to give notice of its cancellation to the banks 
generally. When a bank is asked to take the signature of an 
agent or attorney on his principal's behalf, it must either aBk 
for evidence or take the risk of accepting the signature without 
evidence. 

Bills op Exchange Requihing Presentation by Mail. 

Question 7 $.—We receive for presentation a draft drawn 
by a firm in England on a party resident in a village adjacent 

C B.F — 3 



CANADIAN BANKING PRACTICE. 


U 

to our office, from which there is a daily mail'to this city, 
delivered here during business hours. We have no convenient 
means of presenting the draft personally, but we send the 
usual power of attorney slip for his signature. Are we 
justified in holding the draft for a few days, or does the bank 
incur liability if the draft is not presented through a notary 
within two days ? 

Answer .—You are not bound, unless you have special 
arrangement* in the matter, to accept the duty of collecting 
agent, but if you do accept in this case you are bound to take 
steps to have the bill presented within a reasonable time, and 
if not accepted on the day of presentment, or within two 
days thereafter, to treat it as dishonoured. 

The two days' limit mentioned in section 80 does not 
apply in the case you describe, but only to a bill which has 
been presented; we do not think that to advise the drawee 
that you are holding the draft, and to ask him to sign a 
power of attorney enabling you to accept, is a presentment. 
The only question involved in this particular view of the 
matter is whether by delay in the actual presentment you 
have failed in your duty as collecting agent to such an extent 
as to bring \ ourself under liability to the owner of the bill. 
To form an opinion on this point it would be necessary to 
ha\e all the facts. 

Collections Requibing Pbesentation by Mail. 

Question 74.—Referring to the previous answer, will you 
be kind enough to give a somewhat fuller opinion in this 
matter, as it is one which is continually cropping up. You 
say, “ The 011 I 3 question involved is whether you have failed 
in your duty as collecting agent, to such an extent as to bring 
yourself under liability to the owner of the bill ” It is estab¬ 
lished by usage in Ontario, that presentment will be made of 
such bills, by sending the usual notice and power of attorney 
through the mails, and that if a reply is not received in (say) 
five days they will be treated as dishonoured. Would this 
bring it under the provisions of section 81 (b) of Bills of 
Exchange Act? In brief, is presentment of such bills excused 
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by usage in Ontario? If the bill itself is sent through the 
mails (as seems to be meant b$ the Act), where there is a 
daily mail between the places, when do the two days (sec. 80) 
start to run—from the date of mailing by, the bank, or the 
probable receipt by the drawee—that protest may be made 
under sec. 120 , if necessary ? 

Answer .—It seems to us that there is no practice recog¬ 
nized in Ontario, " authorized by agreement or usage ” in the 
words of the statute, respecting the presentment of bill 
through the post office, by which, of course, is meant the 
sending of the actual bill itself to the drawee. It is clear 
that a good many difficulties might arise if a bill were so 
sent, and unless it was done with the express or implied 
sanction of the owner of the bill, the collecting bank would, 
we think, be taking a very unreasonable risk. 

The other practice referred to and which now prevails 
very generally, of sending a notice containing a blank power 
ot attorney to accept, might be regarded by the courts as an 
established usage governing the conditions on which a collect¬ 
ing bank receives unaccepted bills drawn on persons whom it 
can only reach by mail. We would not like, however, to 
express an opinion as to this. Unless the collecting bank 
could successfully argue that the arrangement between itself 
and the owner of the bill in question was within these lines, 
by reason of express agreement, or by implication from the 
course of business between them, then the collecting bank 
would be responsible for the results of the non-presentation 
of the item. 

There is no question involved here of presentment being 
excused. If there is anything in the argument at all the 
collecting bank's defence is that the bill was not sent to it 
for presentation in the ordinary way, but on the understand 
mg that it would endeavour to procure acceptance by mean^ 
of the notice and power of attorney, and having made that 
effort its duty was fully accomplished. 

As regards the bearing of sec. 80 on the case of a bill 
sent direct by mail to the drawee, notice of dishonour must 
be given if the bill is not accepted within two days^aiter the 
da\ on which it reached him. There would no cfqpbt be a 
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good deal of practical difficulty in keeping within the law on 
this point if bills were sent direct by mail; that is one of tile 
difficulties to which we had reference in the remarks made 
above. 

Joint Stock Companies—Authobity of Officers to 
Accept Bills. 

Question 76 .—The secretary-treasurer of a limited com¬ 
pany accepted drafts on its behalf. On enquiry from the 
president as to the authority of the secretary-treasurer I was 
told that it was not necessary that he should be specially 
authorized. On this information would I be justified in 
taking the acceptance ? 

Answer .— All that seems to be invohed in the statement 
made by the president is his opinion that the secretary-treas¬ 
urer, by right of his office, has power to bind the company 
in the way mentioned, and we do not think this is the case. 
Even, however, if the president meant to assert more, we do 
not think his assertion, if not consistent with the fact, would 
necessarily be binding on the company; it would depend on 
the scope of the president's authority. You would not, on 
the information gi\en, be justified m taking this acceptance. 

Presentation for Acceptance—Time in which to be 

Made. 

Question 76 .—Could not something be done to effect a 
change in the law which holds banks responsible for payment 
of a draft if not presented for acceptance within forty-eight 
hours? It is often impossible to obtain acceptance in such a 
short period for various reasons, and it thus puts the bank 
in an awkward position, for sending notices about every bill 
outstanding beyond the allotted time involves a great deal of 
work. Why should not the banks be allowed to use their 
discretion and thus save time and money too ? 

Answer. —W 7 e do not think it possible or desirable to 
make any alterations in the law on this point. The provision 
respecting the duty of the holder of a bill to give notice of 
dishonour within a reasonable time is an essential one. If 
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there were not some limitations of that kind the risks of 
drawers and endorsers would be indefinitely increased. They 
have a right to know within a reasonable time whether or hot 
the party drawn on has become responsible for the bill. 
Under sec. 80 of the Bills of Exchange Act, it is possible for 
a bill to lie three or four days in the collecting agent’s hands 
without notice, which is surely long enough. Thus, it might 
be received on Monday afternoon, presented on Tuesday; if 
not then definitely refused acceptance, the bank might wait 
until Thursday before treating it as dishonoured, and appar¬ 
ently it may be handed to the notary on that day and the 
notices mailed on Friday." 

A remedy for the difficulty of which our correspondent 
complains would be for banks to make a reasonable charge 
for the collection duties which they undertake; but there is 
no reason why they should seek to discharge them in a less 
thorough maimer than reason and law now require. 

Refusal of Drawee to Give up Bill Left with Him for 
Acceptance. 

Question 77.—Bank A presents draft for acceptance to 
drawee who after holding for some time refuses either to 
accept or to give up the bill. Bank A notifies forwarding 
bank B to this effect and asks permission to write off their 
books. Bank B refuses this request and instructs bank A to 
take the necessary legal proceedings to obtain possession of 
the bill. What action should bank A take? 

Answer .—If bank A notified the forwarding bank of the 
non-acceptance of the draft immediately upon the expiry of 
the period of forty-eight hours after its presentation and, 
later, of its inability to recover the item, it has discharged its 
duty and is not bound to take legal action of any sort at the 
forwarding bank's behest, but might, of course, do so if it 
chose. 

Domiciliation op Bills bt the Acceptors. 

Question 78 .—May not the drawee of a draft accept it 
payable where he pleases ? I f such acceptance is not satisfac¬ 
tory to drawer or endorsers, can they object? 
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Answer.-^ Under section 38 of the Bills of Exchange Act, 
b.-s, 4 , an acceptance to pay at a particular specified place is 
in effect declared to be a general acceptance, and is one which 
the holder cannot refuse. This provision might give rise to 
difficulties, as for instance, if the drawee were to make the bill 
payable at some unreasonably distant place. In practice, 
however, it works well enough, and it protects banks against 
the discharge of prior parties, which might result but for this 
provision, through taking an acceptance naming a different 
place for payment from that specified by the drawer. 

Place of Payment of a Bill—Blank Fobm of Accept¬ 
ance Naming Place of Payment. 

Question 79 .—In making drafts on their customers it is 
the habit of some houses to provide a blank acceptance on the 
draft, naming the place of payment, ready to be signed by the 
drawee. 

(1) Is this form for the acceptance an integral part of 
the bill or is it to be regarded as placed there for the drawee's 
convenience, subject to alteration by him if the place of pay¬ 
ment iB not to his liking, or to be ignored if he thinks fit? 

(2) A draft on “ AB, 145 C Street, Montreal,” has across 
the end the following: 

Accepted payable at the 

Bank of A., Montreal. 

5th May, 1898. 

(Signature) . 

The drawee writes an independent acceptance below this 
form as follows: 

Accepted, 5th May, 1898, 

AB. 

Would this bill be payable at the Bank of A or at 145 
C Street? 

Answer .—(1) We think the form for the acceptance can¬ 
not be considered an integral part of the bill, and that it may 
be altered or ignored by the drawee. 

(8) We think that as the drawee was not bound by the 
form for acceptance described in this case, and as he clearly 
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ignored it, and showed by his act that he was giving a separate 
and independent acceptance, the terns of* the latter must 
govern The bill would therefore be payable at the address 
given. 


Place of Payment of an Acceptance. 

Question SO. —A bill dated at Woodstock and drawn on a 
party in St. John reads: 

“ Pay to the Merchants Bank here the sum ot .” 

Is this bill payable in Woodstock or St. John? 

Answer .—It might be argued that “ here v qualifies the 
order to pay, that is, that the bill is an order to pay the money 
in Woodstock. We think that the word " here ” must be 
regarded as part of the description of the bank, that is, that 
the bill should be read as if made payable to the “ Merchants 
Bank, Woodstock.” 

Bill of Exchange AccEriED by only Two o* Thbee 
Drawees. 

Question 81 .—A bank negotiates an unaccepted bill of 
exchange drawn upon three persons who are not partners. 
Two of these accept but the third refuses, and the draft is 
protested, for non-acceptance by him. The bill is not paid 
at maturity. What is the position of the bank as regards its 
claim upon the two who have accepted ? 

Answer .—The parties who did accept must be regarded as 
acceptors of the bill, and under all the liabilities which the law 
attaches to them as such. 

Acceptance Under Power of Attorney—Date. 

Question 82 .—Power of attorney slip for collection which 
we held was sent to the drawee, who returned it dated 4th 
May. This was not received by us in the mails until the 9th 
May. Should the bank, in accepting this bill for the drawee 
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under his powei of attorney, sight it as at the 4th or 9th of 
May ? The bill was drawn at 30 days sight 

Answer .—The bank should accept as from the 4th May, 
the day on which the bill was “ sighted ” by the drawee. 

Post-Dated Acceptance 

Question 68 .—A bill <31 exchange payable one month after 
sight is presented foi acceptance on the 12th January. The 
acceptor writes hib acceptance across it, but adds as the date 
"16th January.” The holder pays no attention to the latter 
date, but treats the acceptance as of the 12th, presenting the 
bill lor payment at maturity calculated from the 12th. The 
party refuses payment on the ground that the maturity must 
be calculated from the 16th, and the bill is protested for non¬ 
payment. 

Is the holder justified in protesting the note, or having 
taken the acceptance without demur, is he obliged to abide by 
the date which the acceptor added ? 

Answer.— Section 130 (a) of the Bills of Exchange Act 
declares that the liability ot an acceptor is to pay a bill 
" according to the tenor of his acceptance.” This seems to 
involve, in the case put, that the obligation of the acceptor is 
to pay the bill at one month and three days after the 16th, the 
date which forms part of his acceptance C therefore would 
not be justified in protesting the bill on the date mentioned, 
because he would have no claim on B until the tunc fixed by 
the acceptance should come round 

Under bucIi conditions as the above the dr a we is and 
endorsers would be discharged, the holder ha\ing taken an 
acceptance which varied the effect of the bill as drawn. 

Antedated Acceptance. 

Question 8b .—Has the drawee of a bill, payable at or 
after sight, the right to antedate his acceptance, and if he 
does so, can the holder treat the bill as dishonoured and pro¬ 
test it P 
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Answer. —We do not think that there is any room for 
doubt on this point An acceptance is qualified and die* 
charges the prior parties, if it varies the effect of the bOl as 
drawn. An order to pay at sight or at a given number of days 
after sight, would not, it seems to us, be complied with if the 
acceptor undertook to pay the amount at some other time, and 
we think the holder should refuse such an acceptance. If it 
were proper for a drawee to antedate his acceptance a single 
day, there is no logical reason why he should not antedate it a 
month or two months, and in the case of a draft drawn say 
at 60 days after sight, he might make the acceptance mature 
immediately—a most decided \anation of the terms of the 
bill. 

Bill Drawn to Mature on 31st October (including 
grace) Accepted “Payable 31st October" 

Question 85. —A bill dated 28th August, and payable two 
months after date, which would make it due on 31st October, 
is accepted by the drawee, who adds to his acceptance the 
following words: “Payable 31st October.” Does this affect 
the due date? 

Answer. —We presume our correspondent thinks that if 
the acceptor's statement is to be treated as part of the bill, 
three days of grace must be allowed after 31st October, but 
we do not think that it has this effect. The bill, according to 
the Act, is “ due, and payable on the last day of grace,” and 
the acceptor has merely noted this in a concrete form. 

If it were otherwise, the acceptance would not be one 
which the holder should take. 

Sight Draft—Days of Grace. 

Question 86 .—A draft was sent to this office drawn “ At 
sight after March 1st.” This draft was accepted dated March 
4th. Was the draft due on 4th or 7th of March? 

Answer .—The “ March 1st ” seems to have been intended 
to preclude presentation before that date. If presented on the 
1st March in this year (in which the 3rd was a Sunday) it 
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was accepted within the regulation period of forty-eight hours 
after presentation, and three days grace being added, it became 
payable on the 7th. 

Bill at T hree Months Sent by the Holdeb fob Collec¬ 
tion—Neglect of Collecting Agents to Pbesent 
fob Acceptance until neab the Date of Matubity. 

Question S7 .—A bill dated 30th August, at three months, 

drawn by A. in favour of B. on the- Mfg. Co. in the 

State of New York, was endorsed by B. and discounted with a 
branch of the Y. Bank. It was forwarded at once by the 
Y. branch to their branch at Niagara Falls for collection, 
and promptly sent on to the latter’s Buffalo correspondents, 
who held it unaccepted until a few days before maturity. 
Acceptance was then refused, and the bill was protested and 
returned to the Y. Bank. The drawer and endorser claim to 
be released from liability because of want of diligence m the 
presentation of the bill. Could the amount be recovered from 
the Buffalo Bank, and if not, what is the position of the 
Y. Bank as regards the diawer and endorser? 

Answer —The above question va« submitted to counsel 
by the Y. Bank, and by then courtesy wc are peimitted to 
publish the opinion given in the matter, as follows — 

“ On this state of: facts, we cannot advise that the Buffalo 
Bank is liable to the Y. Bank for an) thing more than nominal 
damages. If the Buffalo Bank bad been a holder of the bill 
in the same way as the Y. Bank, it would ha\e been under no 
obligation to present the bill foi acceptance Any obligation 
on its part to do so, arose because of its duty to the Y. Bank, 
as agent of the latter for collection. 

“ We are of opinion that the Buffalo Bank should, as such 
agent, have promptly presented the bill for acceptance, such a 
presentation being advisable from the point of view of the Y. 
Bank, because of the further security it would obtain should 
the bill be accepted, and because, should it be dishonoured, a 
right of immediate recourse against the drawer and endorser 
would accrue, and that for its want of diligence in this respect 
the Buffalo Bank is liable to the Y. Bank in damages. 
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* “ But, beyond merely nominal damages, the Y. Bank could 
not, in an action against the Buffalo Bank, recover except for 
lose actually sustained by reason of the negligence of the 
latter bank, and, on the assumption that the bank’s rights 
against the drawer and endorser have not been affected by the 
delay in presentation for acceptance, and that the drawer and 
endorser are financially responsible for the amount, we do 
not think that the bank has, in fact, sustained any actual loss 
by the negligence of its agent. It must be borne in mind that 
the Buffalo Bank was the agent of the Y. Bank only, and not 
of the drawer and endorser. Had the Y. Bank been bound to 
the drawer and endorser to use diligence in presentation, so 
that failure to effect prompt presentation might have given 
the drawer or endorser a remedy against the bank, then, it 
might well be that the Y. Bank would have a corresponding 
remedy against its agent, but, on the state of facts given ub, 
this does not appear to be the case. 

Sight Dhaft Dishonoured dy Non-acceptance—Liability 
or Drawer and Endorser. 

Question 88 .— (1) A.B. and C.D. are the makers of a 
sight draft upon X.Y. in favour of M.N., who becomes a 
holder for value before acceptance. Acceptance is refused. 

(2) A.B. is the maker of a sight draft upon X.Y. in favour 
of C.D., who endorses for value before acceptance to M.N. 
Acceptance is refused as in the former case. Are A.B. and 
C.D. as fully liable to M.N. on the draft of which they are 
the makers as they are on the other draft where they are 
drawer and endorser respectively ? 

Answer. —A.B. and C.D. are equally bound in each case. 

Bill for Collection Recalled after being Marked Good. 

Question 89 .—A bill is presented by a collecting bank on 
the morning of the day it falls due, and iB duly "marked 
good ” by the bank at which it is accepted payable. Later in 
the day the collecting bank receives a telegram from their 
correspondent to return the bill. What is the proper course 
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lor the collecting bank to pursue in view of the fact that the 
bill has already been marked good ? 

' Answer .—The bank's duty in such a case clearly is to 
advise its correspondent of the acceptance of the bill by the 
bank at which it is payable, and to ask further instruction. 
It should not permit the cancellation of the “ marking” in 
any event. 


Cancellation of Acceptance. 

Question VO. —We receive a time draft for collection, the 
draft is accepted in the morning and in the afternoon the 
drawee comes to the bank, and asks to be permitted to erase 
his acceptance, saying ln^ bookkeeper had forgotten a credit 
entry which he had just found out, and consequently does not 
owe the amount. The draft is protestable if not accepted. 

Answer. —The accepting bank should never allow an 
acceptor to cancel his acceptance. 

Collections— A Ca&e os Negligence on Part or Collect¬ 
ing Bank. 

Question VI. —A bank on presenting a draft for accept¬ 
ance is tendered a post-dated cheque for the amount. This 
it holds, together with the unaccepted draft, until maturity, 
when the cheque is dishonoured. The bank having failed to 
notify the drawer and endorsers of the draft that it had not 
been accepted, does it lose its right of recourse against said 
drawer or endorsers ? 

Answer. —We think the position is that the collecting 
bank has allowed all the parties on the bill to be discharged, 
and that it has no recourse except to make the best it can out 
of the dishonoured cheque. 

Negligent Persons —How they should be Dealt with. 

Question 92. —What is the best way to deal with parties 
who are negligent about business matters and never accept 
drafts in required lime—who ne\er attend to their notes when 
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due until told on day of maturity, and frequently refuse 
draftB upon the most paltry pretences? 

Answer. —Indulgent treatment and reasonable xemon^ 
strances never appear to effect an) improvement in the busi* 
ness habits of such persons, and the onl) wa) to deal with 
them is to enforce the rules. This may, and piobabl) m til 
cause trouble, but it is the right thing to do, and if fair warn¬ 
ing is given and any show of temper or discourtesy is avoided 
on the part of the bank, it will also piove the best thing to do 

Right of a Bank to Refuse to Certify ok Accept 
Cheques. 

Question 9$. —Has a bank a right to refuse to certify a 
cheque presented by the drawer, and payable to his own order, 
because it is not endorsed ? 

Answer. —We do not think that the ordinary contract 
between a bank and its customer obliges it to accept or cer¬ 
tify cheques. We think that all it is bound to do is to pay the 
cheques on piesentation if there are funds. The most that 
could be said would be that the bank should not refuse to 
certify cheques issued by its customer, when there had been 
a long established practice on its part of doing so, without 
reasonable notice. We think, however, that when a cheque is 
presented by the customer himself, no question of this kind 
could arise 

The Acceptance or Certification of Cheques. 

Question 94 . —A bank refuses to put an acceptance stamp 
over its ledger-keeper's initials certifying cheques and bills 
domiciled with it. (1) Is there any way in which we could 
compel them to do so, and (2) are we justified in accepting 
these cheques and bills as certified ? 

Answer. —A bank cannot be compelled to accept or eeitity 
cheques or bills, and therefore cannot be compelled to maik 
them in any way. Their legal obligation is simply to pay the 
money on demand, if the customer has placed them m funds 
for the purpose. 
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(g) If yod are satisfied that the initials are those of the 
ledger-keeper of the bank, we think you are justified m accept¬ 
ing such a certification. 

Masked Cheques—Manager's Initials not Equivalent 
to an Acceptance. 

Question 95. — Is the presence of the manager’s initials on 
a cheque a sufficient guarantee of its being marked good or 
accepted? 

Answer. — If the question has reference to the common 
practice of the manager putting his initials on the margin 
of the cheque as authority to the ledger-keeper to mark it, we 
would not regard that as constituting an acceptance on the 
part of the bank. 

What Constitutes Valid Acceptance. 

Question 96. —We to-day had a bill payable at a chartered 
bank, and in accepting the same they simply put the stamp 
thereon without any initials or iolio. Would this be con¬ 
sidered a valid acceptance ? 

Answer. —The initials and folio are confiimatory of the 
stamped certification, and while desirable are not absoluiely 
essential. 

Cheque Certified by a Bank “ Good for Tuo Days only " 

Question 97. —Can a bank refuse payment of a cheque 
which it has marked “ good for two days only ” if presented 
after expiration of the two days ? 

Answer. —We think that after the two days have expired 
the cheque must be regarded aB if it had not been marked by 
the bank, and if there are then no funds its refusal would 
seem to be in order. 

Cheque Cebtified “ Good for Two Days only." 

Editing Committee Journal of the Canadian Bankers’ As¬ 
sociation, Toronto: 

Dear Sirs,—The reply given in the Journal for July, 
1899, to question No, 97, is so entirely at variance with that 
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which has, I believe, hitherto been the accepted view of Hie 
matter, that I may perhaps be pardoned for drawing your 
attention to it. Writing from memory, I think I am correct 
in stating that this question arose some years ago in a very 
important way, when the tenders for the construction ol the 
Canadian Pacific Bailway were under consideration by the 
Government at Ottawa. The Minister of Railways, Sir 
Charles Tupper, I think, refused to accept the deposit made 
by one of the tenderers on the ground that the cheque had 
been marked good by the Bank of Montreal, Ottawa, with a 
time limit attached. As soon as the question arose it was at 
once referred, we were told at the time, to the authorities of 
that bank at head office, and the reply was made that the 
cheque would be considered good until paid, in spite of any 
limit attached to the acceptance. 

This answer was in accord with the view held by bankers 
generally when the dispute arose, and I remember it was the 
cause of a good deal of angry discussion in the press at the 
time. 

If the cheque is charged to a customer's account at the 
same time that it is marked good with this qualification, liow 
is the acceptance to be cancelled? Is the time limit really 
of any effect legally, because I have been instructed that it 
has none? 

I submit these remarks with the utmost deference and 
only for the purpose of making the matter Rtill more cleai. 

Yours truly, 

E. D. Aunaund 

Annapolis, N.S., 21st Aug., '99. 

We think that the answer we have given is ounce t. The 
fact that the bank in the case cited had declared that the 
cheque would be considered good until paid does not affect 
the question. It merely meant that they were willing to 
go beyond the contract entered into on the cheque, and in 
that particular instance it was done because the drawer of 
the cheque particularly wished it to be held good, and the 
limitation in the acceptance was an error on the part of the 
officer who marked the cheque. 
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On the general question we think that when a cheque is 
marked with a time limit the bank might regard itself as free 
from liability thereon, and reverse the debt to the customer's 
account after the expiry of the time, although in practice it 
is quite unlikely that either the customer or the bank would 
wish to do this. If, however, the customer were to say to the 
bank under such circumstances: “ You are i o longer liable 
on the cheque which you marked a week ago and charged to 
my account. I wish you to reverse this entry and to pay 
other cheques which I have drawn/' we think it very doubtful 
indeed whether the bank would not be liable for damages if 
it should refuse to honour cheques to the extent of the balance 
which the customer's account would show after reversing tire 
entry for the marked cheque. 

The “ moral" of the whole matter seems to be that banks 
should not accept cheques except in the absolute form.— 
Ed. Com. 


Cheque Masked “ Good for Two Days only/' 

Question 98 .—A correspondent writes : 

In }our iBBue of July, 1899, you have answered the ques¬ 
tion No. 97, which is: Can a bank refuse payment of a 
cheque which it has marked “ good for two days only/' if 
presented after the expiration of the two days ? “ We think 

that after the two days have expired, the cheque must be 
regarded as though it had not been marked by the bank, and 
if there are then no funds, its refusal would seem to be in 
order." 

Will you allow me to express the opinion that this answer 
does not appear clear to me, as in accepting the cheque and 
stamping it “good for two days only," the acconnt of the 
maker of the cheque has been debited and the amount deducted 
from the balance. Should I understand that you mean that 
the debit entry be cancelled and the amount of the debit 
recredited if the cheque is not presented for payment within 
two days of its acceptance by the bank? 

Besides, on general principles, I am of opinion that the 
acceptance of a cheque by a bank renders it liable to the same 
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extent as its acceptance of & bill of exchange drawn upon it 
by a foreign customer, and, its responsibility cannot be affected 
by limitation. 

I have always been under the impression that the stamp¬ 
ing of cheques w good for two days only w was only to prevent 
accepted cheques from remaining outstanding. 

What protection would there be to payees of cheques 
residing in a different place than where the cheques are pay¬ 
able, if the acceptance of a bank can be declared void on 
account of unavoidable delay in presentation? 

Answer .—This subject was more fully discussed in the 
number of the Journal for October, 1899, and we would refer 
you to what was there said. Our answer to Question 97 is 
based on the theory that at any time after the expiration of 
the two days the bank's liability on the cheque ceases, and 
that the drawer therefore has a right to request the bank to 
cancel the entry in his account. 

No doubt the acceptance of a cheque in proper form by 
the bank makes it liable to the same extent as the acceptor 
is liable on any ordinary bill of exchange. The point is that 
an acceptance “ good lor two days only 33 is not properly 
speaking an acceptance at all, but only a special kind of 
engagement, limited by its terms. We see no hardship in this 
view of the case, for of course no person is bound to take the 
cheque. If one chooses to do so he knows that if not presented 
within the time limit payment is not necessarily guaranteed 
by the bank. 

The rights of holders of cheques which are accepted m 
the proper way differ materially from those of holders of 
cheques accepted conditionally on their being presented within 
two days. 

Certification of a Cheque by the Drawee Bank—Bight 

of the Bank to Cancel its Acceptance after 

Delivery. 

Question 99 .—A cheque which has been dishonoured is 
handed by a bank to a solicitor for collection. On presenting 
it at the bank on which it is drawn, he is informal that the 
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party has just made a deposit, and payment is offered* He 
has the cheque marked good, however, and takes it to his own 
bank, Which declines to receive it because it still appears to be 
the property of the bank for whom he is acting. He returns 
to the drawee bank and asks them to pay it, whereupon they 
cancel the acceptance and inform him that it was given under 
a mistake; that although the party made a deposit it was to 
cover a previous overdraft, and there were still no funds. Had 
the bank a right to cancel their acceptance ? 

Answer .—The question is asked with reference to a cheque 
drawn on an American bank. In the United States it seems 
to be admitted that under such circumstances the bank would 
have a right to cancel the certification of the cheque. See 
“ Daniel on Negotiable Instruments,” 4th edition. The 
passage is too long to quote, but it is to the effect that the 
certification of a cheque may be revoked provided no change 
of circumstances has occurred which would render it inequit¬ 
able for such a right to be exercised. 


Cheque Crossed by Payee Bank Payable at Pah at a 
Branch of Another Bank. 

Question 100 .—A customer of a bank at St. Hyacinthe 
which has not a branch in Montreal, presents his cheque on 
the St. Hyacinthe Bank, which the latter at his request stamps 
“ payable at par at the Merchants Bank of Canada, Mont¬ 
real,” adding thereto the initials of one of its officers. Would 
the St. Hyacinthe bank be bound to honour the cheque if 
presented either by the Merchants Bank of Canada or the 
party to whom the cheque was sent? 

Answer .—It would seem clear to us that if the Merchants 
Bank should cash the draft on such a crossing they would be 
entitled to look to the St. Hyacinthe bank for its payment, 
not on the ground that the cheque was accepted or marked 
good, but on the ground that the drawee bank had requested 
them to pa) the cheque on its behalf. The stamp and initials, 
we think, constitute such a request. 
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The position of the party to whom the cheque was sent is 
somewhat difficulty and we should hesitate to say without 
further consideration that the St. Hyacinths bank would be 
bound to pay the cheque to him, although it would seem 
reasonable to have the bank responsible to thiB extent in view 
of what they had placed upon the cheque. 

Cebtified Cheque—Responsibility when Bank Fails 
befobe Payment of. 

Question 101. —A cheque on bank “ B ” is deposited with 
bank “ A ” by Jones & Company, who endorse it Does bank 
“A” release Jones & Company when it gets the cheque 
certified by bank “ B ” ? If so, does it not leave bank “ A 99 
without redress, for if, instead of certification it had aBked 
for cash, bank “ B ” would no doubt have said, “ Send it in 
with your deposit to-morrow.” 

This of course refers to such circumstances as those men¬ 
tioned, where bank “ B 99 suspends immediately after certifi¬ 
cation. 

Answer .—Bank “ A ” can protect itself fully by demand¬ 
ing payment, and if this is not forthcoming, by treating the 
cheque as dishonoured. If, because of its unwillingness to take 
so extreme a step, it chooses to be put off by bank “ B 99 in the 
way mentioned above, and the latter suspends, “A” must 
take the consequences of its complaisance. 

If there be doubt as to the solvency of the bank, the only 
safe course is either to demand payment on presentation 
or not to present the cheque at all in the afternoon, but send 
it in the ordinary exchanges next morning. If then dis¬ 
honoured, the holder can charge it back to the depositing 
customer, as the presentation in such case would be made in 
due course. 

Cebtified Cheque—Item Standing fob Seven Yeabb. 

Question 102 .—A customer's account shows a debit entry 
outstanding for Beven year*;. Assuming it to be a marked 
cheque, has the obligation of the bank to pay it ceased under 
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the Statute of Limitations ? The customer claims that the 
amount should be credited back to his account. What is the 
proper course to pursue ? 

Answer .—While the bank could not be sued on a marked 
or accepted cheque after the period mentioned, it would 
nevertheless be contrary to the usual practice of banks to take 
advantage of this defence. We think, therefore, that unless 
it can be established that the cheque never passed out of the 
drawer's hands, he should not have the amount refunded to 
him. If he passed the cheque away and got value for it, he 
clearly has no further interest. He has no right to insist on 
the bank sheltering itself behind the Statute of Limitations, 
and it is also to be remembered that something may have 
happened to interrupt prescription of which the record has 
been lost, e.g., the holder may have written to the bank asking 
if the marking still held good, and may have had such a reply 
as would establish a new date from which the statute runs. 


Marked Cheque Outstanding Ten Years. Cheque never 
Entered. No Funds Held. 

Question 103. —The manager of a bank marks a cus¬ 
tomer's cheque “ good," but omits to charge it to his account. 
The cheque is given to a third party as security in connec¬ 
tion with a contract, who holds it for over ten years. In 
the meantime the customer fails, the manager dies, and when 
the cheque is presented there is no record of it in the bank's 
books, and no money to the credit of the customer's account. 
TJnder these circumstances is the bank obliged to pay the 
cheque ? 

Answer .—Unless it could be successfully' set up that the 
bank had assented to the deposit of the cheque as collateral 
security, we think no claim could be established. If the 
marking is to be considered as an acceptance, the claim 
would, under ordinary circumstances, be barred by the Statute 
of Limitations. If it is a mere representation, not intended 
as An acceptance, the same result would follow. 
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Certified Cheque—Would the Drawee Bake be Justi¬ 
fied in Refusing Payment on the Drawee's Instruc¬ 
tions? 

Question 104 l. —Would a bank be justified in refusing to 
pay a certified cheque if instructions had been received from 
the drawer to stop payment ? 

Answer. —The bank by certifying or accepting a cheque 
has become liable to the holder and the drawer's right to 
countermand payment is at an end unless he delivers the 
cheque to the bank for cancellation. 

Savings Bank Cheques Marked “ O.K." By Ledger- 
keeper. 

Question 105. —It is a custom in Canadian banks that 
they will not mark cheques on their savings department, but 
instead have the ledger-keeper “ O.K." them, adding his 
initial to the “ O.K." The procedure ih like this—a cheque 
is presented for certification at the ticket and the ledger- 
keeper advises the presenter that lie (annot “ mark " the 
(hequ*, but he will u O.K.” it, which he does, initialing the 
“ O.K." and at the same time making a memorandum of the 
amount in the customer's account. Is this u O.K." equivalent 
to or equal to a “ marked certified or an acceptance," with the 
bank's official stamp for that purpose v After a lapse of a 
reasonable time might the bank refuse payment of this 
“ O.K.'d " cheque ? From the bank's standpoint, could it be 
contended that the “ O.K." on the cheque was merely a 
memorandum signifying that there were funds at the moment 
in the account to provide for the cheque; that that entry in 
the ledger (which is merely made in pencil and the amount 
not taken from the balance) was only a ledger-keeper's 
memorandum and could in no wise be construed as an accept¬ 
ance of the bank to hold funds for an unlimited time against 
the cheque? If there has been any decision on the point, I 
should be glad if you would quote me its finding. 

Answer .—The procedure outlined is most irregular, and 
we doubt if it is a “ custom ” in Canadian banka^ as claimed. 
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The marking of a cheque t( C.R/* under the circumstances 
stated, amounts to certification, and a contention such as 
that suggested on the part of the bank would be untenable. 
We know of no specific ruling on the point, but we should 
expect the head office of any bank to give a peremptory one 
if the following of such a “ custom ” by any of its branches 
came to its knowledge. 

Cheque Endorsed by Mam. 

Question 106 .—A cheque payable to order is endorsed by 
“mark” (properly witnessed). It is presented through the 
clearing house bearing the usual stamped endorsement of the 
presenting bank. Is the endorsement regular, or Bhould the 
presenting bank be asked to guarantee it? 

Answer .—The endorsement is quite regular. 

Endorsement by Rubber Stamp. 

Question 107 .—Could a bank's customer repudiate the 
following or similar endorsement, made with a rubber stamp 
on a cheque taken in deposit, the name as well as the instruc¬ 
tions being stamped: 

“ Pay to the order of Bank, 

John Smith/' 

Answer .—If such an endorsement was unauthorized the 
customer might of course repudiate it, but we think he would 
be bound to return the money which had been credited to him 
for the item on the strength of the unauthorized endorsement. 

Endorsed by Rubber Stamp. 

Question 108 .—Now that stamped endorsements are 
becoming so much used by large business firms and others, 
would it not be as well to have some definite understandings 
regarding them. The question might arise as to whether 
they are legally valid discharges. There does not seem to be 
any provision made for them in the Bills of Exchange Act, 
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and there is evidently some doubt regarding them, as they 
are frequently guaranteed by bankers when sending documents 
endorsed in this fashion, forward for collection. They seem 
to have come into use as a means of doing away with the old 
and more laborious way of writing the endorsements. Some 
banks are in the habit of taking letters from their customers 
admitting liability for such endorsements; but how about the 
drawer (in the case of a cheque) ? Is he to be satisfied by a 
stamped endorsement? Cannot he demand a written dis¬ 
charge ? Of course cheques endorsed in this way always come 
to the payee bank through the medium of another bank, and 
are usually endorsed “ for deposit only,” but I have noticed 
cases, more especially in cheques coming from American insti¬ 
tutions, where they have not had even that clause inserted. 

Answer .—Stamped endorsements put on with the autho¬ 
rity of the party are quite as binding as writtten endorse¬ 
ments and although from the point of view of the difficulty 
of proving their genuineness, the practice has some objection¬ 
able features, it has become altogethei too common and too 
useful to be now withstood. As far as the banks are con¬ 
cerned, what we have said in reply to question No. 107 above, 
as to the liability of the bank to which items are paid, applies 
to this case also, and this affords protection for the bulk of 
such transactions. The bank with which the item is origin¬ 
ally deposited by the party whose endorsement is put on by 
means of a stamp, would naturally protect itself by a written 
agreement with its customer, such as our correspondent refers 
to. 

As to the rights of the drawer of the cheque to be satis¬ 
fied with the endorsement, we do not think that he has any 
ground for complaint. At any rate in order to prove that the 
bank had no right to charge the cheque to his account, he 
would have to prove the invalidity of an endorsement. 

Endorsement by Rubber Stamp. 

Question 109 .—Is an endorsement by rubber stamp a 
\alid endorsement under the Bills of Exchange Art? 



0$ CANADIAN BANKING PRACTICE. 

Answer, —An endorsement by rubber stamp, if made with 
the payee’s authority, is valid. 

Endobsement by Pabtneb in a Fibm. 

Question 110 .—A cheque in favour of Smith, Brown & 
Company is endorsed with a rubber stamp “ Smith, Brown & 
Company, per ,” one of the firm signing his name 

underneath. Is this endorsement regular ? 

Answer. —Under clause (b) of the Conventions and Buies 
respecting endorsements, the absence of words indicating the 
authority of the person signing makes the endorsement 
irregular.' To meet the rule the partner endorsing in the 
usual manner should add such words as " one of the firm.” 

Endobsement dy an Official on Behalf of \ Company. 

Question 111 —What is the legal difference, if any, affect¬ 
ing cither the bank itself or its signing officers, between the 
following forms of signing drafts, receipts, orders, etc.: “ The 
Bank of Canada, A. B., Manager or Director,” and “ For the 
Bank of Canada, A. B., Manager or Director?” 

Answer —We think there is no difference whate\er, either 
affecting the bank or the signing officer, in the effect of the 
above modes of signature. Either would be held to indicate 

that A. B. was signing on behalf of the bank. 

j 

Endobsement of Cheque Dhawn to Obdeb of “ Cash." 

Question 112. —Should a bank obtain the endorsement of 
maker if a cheque presented for payment is made out to the 
order of “ cash.” 

Answer. —The usual practice is to treat cheques to order 
of " cash ” as payable to hearer, but “ cash ” not being a 
fictitious or non-existing person , cheques drawn in this way 
do not strictly speaking come under the category of bearer 
cheques. The proper course would be to pay such cheques 
only under special arrangement with the customer, though if 
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the practice of cashing such cheques is already well estab¬ 
lished, it would not seem advisable to break off without notice 
to the customer. 

Bill fob Collection—Should be Endobsed by Banks 
Sending Same fob Collection. 

Question 113. —A bill is sent for collection bearing on the 
face the stamp of the bank which sent it. The stamp Bhows 
the name of the bank, the branch, etc. The item is not made 
payable to the sending bank, and is not endorsed by it. 

Has the bank recening this bill for collection any right 
to object? 

Answer .—One of the responsibilities assumed by the col¬ 
lecting bank is ithe return of the money, should the prior 
endorsement pro\e to be forged or unauthorized. On this 
ground they might properly ask that the bill should be 
endorsed to them by the bank sending it for collection, bo that 
their recourse might be clear. 

Note Made Payable to Selling Agent—Negotiability. 

Question llJf .—Can the endorser give a bank a title to the 
following note: 

The J. P. Jones Company, Limited. 
$147.14. Pittsburg, Pa. 

On four months after date I promise to pay to the order 
of J. J. Beckworth (who is the selling agent for the J. P. 
Jones Company, Limited) at. the sum of one hun¬ 

dred and forty-seven 14/100 dollars, for value received. 

(Signed) P. Epworth. 

Answer. —Yes. 

Endobsement of Cheque—Name of Payee Inoorbectly 

Spelled. 

Question 115. —A cheque is made out on the Dominion 
Bank, Winnipeg, payable to “ Alex. Coming, or otAer.” It is 
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presented at the Merchants Bank, Portage la Prairie, and is 
endorsed “Alex. Cumming.” this being the proper way to 
spell the name. Would section 64 of the Bills of Exchange 
Act cover this ? 

Answer. —This cheque, while payable to Alex. Coming, 
was intended to be payable to Alex. Cumming, in which case 
the endorsement was sufficient under the Bills of Exchange 
Act, 


Endorsement of Cheque — Payee Incorrectly Desig¬ 
nated. 

Question 116 .—(1) Bank A holds a cheque on Bank B 
payable to “The Bonshaw Creamery Co. (Buttermilk) or 
order.” This company is non-existent and cheque is endorsed 
“ The Bonshaw Creamery Co., being the Bonshaw Dairying 
Co., J. A. Robertson, Sec’y, John McManus, Treas.,” and 
also by Bank A with their regular endorsing stamp. Bank 
B certifies the cheque but refuses to cash on the grounds that 
endorsement is irregular. A contends that the endorsement 
is regular and that B incurs no liability in cashing. Is A 
correct ? 

Answer .—We think that the endorsement mentioned is 
regular (see clause (b) of the Rules and Conventions respect¬ 
ing Endorsements). 

Endorsement of Cheque Payable to the Order of a 
Club. 

Question 117 .—A cheque is payable to the ordeT of the 
“Metropolitan Polo Club” (an incorporated company). 
Would it be in order, under the Rules respecting Endorse¬ 
ments, if it were endorsed simply “ The Metropolitan Polo 
Club ” with a stamp, or should the name of Bomeone acting 
on behalf of the club be added? It has been said that the 
simple endorsement is sufficient under clause (a), but under 
the third paragraph of clause (b) it is provided that where 
an endorsement purports to be that of an incorporation the 
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official position of the person or persons signing most be 
stated. 

Answer . —An endorsement reading simply “The Metro¬ 
politan Polo Club ” would, if put on with proper authority, 
be a valid endorsement apart from the rules, but the pro¬ 
vision m clause (b) referred to was deliberately adopted as 
tending to protect banks from irregularities in the matter of 
endorsements, and Buch an endorsement would not be regular 
under the rules. The name of the officer may be written or 
stamped but in order that the endorsement may be regular 
it is necessary that the name of the proper officer should be 
added. 

Endorsement in the Name of a Registered Company— 
Capacity and Authority of Person Signing Should 
be Indicated. 

Question 118. —Please advise whether, according to the 
“ Rules respecting endorsements ” adopted by the Council of 
the Canadian Bankers' Association, the following is a regular 
endorsement 

The Boston Shoe Mfg. Co., 

per C. P. Daniels. 

Answer. —No; there should be something to indicate the 
capacity in which Mr. Daniels signs, and that he is authorized 
to do so. If Mr. Daniels is the sole proprietor of the business, 
and is registered as doing business under the name of the 
Boston Shoe Mfg. Company, the addition to his endorsement 
of the word “ proprietor ” would make it regular. 

Endorsement in the Name of an Incorporated Company 
—Official Position of Person Signing Must be 
Stated. 

Question 119. —One of the “Rules respecting Endorse¬ 
ments,” adopted by the Canadian Bankers' Association, is as 
follows: 

“If purporting to be the endorsement of a corporation, 
“ the name of the corporation and the official position of the 
“ person or persons signing for it must be stated.” 
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(1) There seems to be some doubt as to what is covered 
by the term “ corporation.” 

(2) A cheque payable to the “ Smith Manufacturing 
Company ” is endorsed simply “ The Smith Manufacturing 
Company.” Is this endorsement regular imder the Rules 
assuming the company not to be an incorporated body? 

Answer. —(1) We think the rule coverB either a Teal 
“ corporation ” or persons trading under a quasi-corporate 
name; .the endorsement in either case would “ purport ” to be 
that of a corporation. 

(2) The endorsement of “The Smith Manufacturing 
Company ” purports to be the endorsement of a corporation, 
whether the company is incorporated or is a private partner¬ 
ship. If it were a private partnership we think the rule 
would be complied with by the party endorsing it adding to 
his signature such words as the following: 

“ The Smith Manufacturing Company, 

“ By John Smith, one of the partners.” 

or, “By John Smith, Sole Proprietor.” 

Individual Carrying on Business under a Trade Name. 

Rules Respecting Endorsement of Cheques,, Etc. 

Question 1J0. —A person carries on business under the 
firm name of “ The Quebec Lumber Company ” and deposits 
a declaration to that effect in the prothonotary’s office in 
accordance with law. He uses this name in signing cheques 
and other documents, but without adding his own name 
thereto. 

Is such a signature valid, and would a bank handling the 
bills or the parties accepting them, incur any risk? 

Answer .— A person carrying on business under a quasi- 
corporate name, Fuch as the above, binds himself when he 
signs his trade name, just as though he WTote his own name. 
The only question involved is one of proof: that is, that the 
name “The Quebec Lumber Company,” was written by the 
person who carries on business in that name. 

But although the signature without any addition is valid, 
it is to be remembered that in the matter of endorsing items 
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lor deposit in other banks, it would be contrary to the “ Rules 
and Conventions respecting Endorsements,” which require 
such an endorsement to bear in addition the name of some 
person, with an indication of the authority by which he signs. 

Prefix “ Mrs/' to an Endorsement. 

Question 121 .—Does the words “ Mrs.,” placed before a 
woman’s signature as an endorsement, invalidate it in any 
way? 


Answer. —No. The sole question in all cases is that of 
identity, and assuming that the name with "Mrs.” prefixed 
is written by the payee of the cheque, the endorsement is valid. 

Endorsement of Cheque Payable to “ Mrs. John 
Smith/' 

Question 122. —A cheque is drawn in favour of and 
endorsed, “ Mrs. John Smith/’ Is the endorsement legal? 

Answer. —We think that this endorsement i^ irregular, 
“ Mrs. John Smith ” not being a “ proper signature ” under 
sec. 64 of the Bills of Exchange Act. See Faleonbridgo, 2nd 
ed., 691. The bank should not pay the cheque unless endorsed 
in the usual manner, as follows: 

Mrs. John Smith, or Sarah Smith, 

Sarah Smith, wife of John Smith, 

Endorsement of Cheque—Omission from Endorsement 
of Description of Payee. 

Question 123. —A cheque drawn by the Order of Foresters 
payable to “ Mary Jones, widow of our late member, John 

Jones of Court M-is endorsed simply “ Mary Jones.” 

The bank on which it is drawn returns it, requesting a guar¬ 
antee of endorsement. Are they entitled to this ? 

Answer .—We think not. The cheque is properly endorsed 
as it stands, and the paying bank is not entitled to further 
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protection than that which the Act gives—the obligation of 
the bank which has received the money to return it should 
it prove that the Mary Jones who endorsed it is not the Mary 
Jones described in the cheque. 

Endorsement by Married Women of Cheques Made Pay¬ 
able in Their Maiden Names. 

Question 124. —(1) Mrs. Smith's maiden name was Mary 
Jones. She presents to a bank for payment a cheque payable 
to Mary Jones. Has she authority to endorse “ Mary Jones " ? 

Are there any legal points involved in this case ? 

(2) If she holds mortgages must she have her name on 
these changed? 

Answer. —(1) A cheque given to a married woman, drawn 
payable in her maiden name, is clearly her property, and she 
has a right to endorse it in her maiden name. It is customary 
in such cases, to have the endorsement made in some such 
way as this: 

“ Mary Jones, wife of John Smith. 

Mary Smith." 

There are no legal points involved. The question is purely 
one of identity. 

(2) Mortgages taken in her maiden name are not affected 
by her marriage. There are different ways in which assign¬ 
ments and releases are drawn in such cases. She might, for 
example, be described in the document as “ Mary Smith, wife 
of John Smith, etc., formerly known as Mary Jones, of the 
town of ...Spinster." In this case, also, it is merely a 
question of making the identity clear. 

Note. —By the law of the Province of Quebec, on and 
after marriage, if there is no ante-nuptial contract, the hus¬ 
band becomes vested with the sole right of administration of 
all the private property of his wife. A married woman there¬ 
fore cannot validly pass the property in a cheque payable to 
her order without the authorization of her husband, 
except as against a drawer or endorser, who, under sections 
130 and 133 of the Bills of Exchange Act, are precluded from 



CANADIAN BANKING PRACTICE. $S 

questioning her right and capacity. (See C. C. Arts. 17? and 
1898). 

Cheque Payable to John Smith, Guardian fob Mast and 
Patrick Bbown, Endorsed " John Smith, Guardian/' 

Question 125. —A cheque made payable to "John Smith, 
guardian for Mary and Patrick Brown,” is endorsed "John 
Smith, guardian.” Is this sufficient? 

Answer. —We think the full description is unnecessary, 
and that if he endorsed simply " John Smith,” without any 
addition to his name, it would be a valid discharge. 

Cheque Payable to " James Smith, Overseer/' Endorsed 
"James Smith.” 

Question 126 .—With reference to your reply to Ques¬ 
tion 125, is a bank justified in returning as not properly 
endorsed a cheque which is payable to “James Smith, Over¬ 
seer,” and endorsed simply " James Smith ”? 

Your answer to question above referred to, indicates that 
such an endorsement is sufficient. Should the principle in¬ 
volved be generally accepted, and the endorsement stamp of the 
depositing bank be accepted as a sufficient guarantee to the 
paying bank in such cases ? 

Answer .—It seems to be the practice in England to treat 
such endorsements as incorrect, but we are advised that they 
are sufficient and consequently we can only say that we think 
a bank would not be justified in returning the cheque described 
merely because the word " overseer ” has been omitted from 
the endorsement. 

We are of opinion that so long as the endorsement on an 
item is such that (assuming it to have been put on by the 
payee or endorsee) it constitutes a valid discharge, it should 
be accepted without question from the depositing bank, which 
would, in such a case, be responsible if the endorsement proved 
to be defective. 
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Cheque to the Order of “John Smith, Collector of 
Customs/' Endorsed by the Assistant or Acting 
Collector, 

Question 127 .—A cheque is payable to “John Smith, 
collector of customs” Are the following endorsements in 
order : 


Janies Brown, Assistant Collector, or 
William Jones, Acting Collector? 

Answer. —The above endorsements are not in order, 
although it is quite likely that the circumstances would justify 
the bank in accepting them. The payment to the assistant or 
acting collector would not be valid if the cheque were given to 
John Smith as his personal property. 

Cheque Payable to “John Smith, Trustee/' Endorsed 
“John Smith." 

Question 128 .—Has a bank a legal right to refuse to 
accept the endorsements mentioned below: 

Cheque payable to “ John Smith, Trustee,” and endorsed 
“ John Smith or payable to “ John Smith, Treasurer,” and 
endorsed “ John Smith ”? 

Answer. —We\think not There can be no question but that 
the endorsement “ John Smith ” in either case would be suffi¬ 
cient ; nevertheless in practice it is well to have the quality in 
which he signs added, and the payee might reasonably be 
asked to conform to the common practice. 

Cheque Payable to “John Smith" Endorsed “John 
Smith, Secretary Jones Manufacturing Company." 

Question 129 . —Is the endorsement “ John Smith, Secre¬ 
tary Jones Manufacturing Company,” upon a cheque payable 
to the order of “ John Smith,” irregular ? Section 52 of the 
Bills of Exchange Act would seem to give the payee the right 
to endorse in this way if he so elects. 
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Answer. —We think sUch an endorsement as you describe, 
that is, the endorsement of a payee cheque drawn to order 
who has merely added to his name a description of hie offii ml 
position, may be regarded as a sufficient endorsement, but ll 
instead of endorsing as “John Smith, Secretary Jon 69 Manu¬ 
facturing Company/ 5 he should endorse " Jones Manu¬ 
facturing Company, by John Smith, Secretary/ 5 that would, 
we think, not be an endorsement that would pass the title to a 
cheque drawn in favour of John Smith or order. 

Endorsement “J. Smith" on Cheque to Order op 
“ Joseph Smith" 

Question ISO. —A cheque payable to the order of Joseph 
Smith is endorsed “ J. Smith. 55 Would the bank be justified 
m refusing to pay it if endorsed by and presented by another 
customer ? 

Armrcr .—Such an endorsement is as valid, if made by 
the pajee of the cheque, as the full endorsement “Joseph 
Smith 55 would be, and we think that the bank would not be 
justified in refusing to pay the cheque, except under the cir¬ 
cumstances or for reasons which would cause them to Tefuse if 
the full name had been signed. 

Irregular Endorsement on a Marked Cheque. 

Question 131. —A sight draft on one of our customers, 
accepted by him payable at our office, is presented when due 
and marked good. When it comes in from the bank holding 

it next morning, we find that it is payable to “ M-Hotel 

Co. 5 y/ 5 and endorsed (presumably on behalf of the hotel 

company) “ J. S.-/ 5 but without anything to show that 

the signature is so intended. (1) Have we a right to send 
back the item as being improperly endorsed ? (2) If so, what 
is the position of the bank holding it? They cannot protest, 
as the bill is a day overdue. The bill had passed through the 
hands of another bank before coming into their hands. (3) 
Should we take any notice of the instructions of our customer 
not to pay it on Buch endorsement ? 

c.b r.—5 
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Answer. —(1) You have a right to refuse payment of the 
bill unless properly endorsed, and such an endorsement as you 
describe is not sufficient (2) The holder to whom you return 
the bill need not protest it to protect himself. It is not a case 
where the bill is dishonoured for non-payment, but where the 
acceptor has in effect given the undertaking of his bank that 
the item will be duly paid, when presented with the proper 
endorsement. The holder should send it back to the bank 
from which it was received, and the latter is bound to return 
the money, if any, which it has received from the item. If 
the bank has received value for the item to which its title is 
disputed, it must establish the title, or return the money. 
(3) We do not think your customers have any right to object 
to your paying the item. If you pay on an endorsement to 
which they object, their only remedy would be to sue you, and 
in course of the proceedings establish the fact that you had 
not paid the money to the proper party. If they did this, the 
bank to which you paid it would have to reimburse you. 

Cheque to the Order of “Beacock & Co./' Endorsed 
“ Beacock & Co., Per C. E. Beacock/' 

Question 132. —Will you kindly give me your opinion on 
the following? A local bank deposited a cheque payable to 
the order of Beacock & Co., endorsed Beacock & Co., per C. E. 
Beacock. Mr. C. E. Beacock is one of the firm of Beacock & 
Co., which is composed of three members. Has a member of a 
firm a right to endorse as above without designating his power 
of attorney to do so, and do you think I should accept this 
endorsement without requesting to have a guarantee? 

Answer. —As C. E. Beacock is a partner in the firm, he 
doeB not need a power of attorney, and he should sign “ Bea¬ 
cock & Co.” The addition of the words “ per C. E. Beacock ” 
is needless, but there is no obvious objection to it You would 
be justified in accepting the endorsement as it stands, without 
requesting a guarantee, under clause (f) of the Conventions 
and Rules respecting endorsements adopted by the Canadian 
Bankers' Association, which reads as follows:— 

“ In the case of all items, whether restrictively, irregu¬ 
larly, or conditionally endorsed, sent through the exchanges 
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by members of the Clearing House, the stamp of the member 
sending the item shall be deemed and held as guaranteeing the 
authenticity of all endorsements thereon, even if such guar¬ 
antee be not express.” 

Irregular Endorsements—Neglect to Indicate Autho¬ 
rity of Person Signing. 

Question 133 .—Are the following endorsements regular 
under the rules? 

A. John Smith, 

p. Tom Jones. 

B. The Winnipeg Marble Company, 

William Brown. 

In the second case there is no incorporated company; 
Brown carries on his private business under the name quoted. 

Answer —Both of the abo\e endorsements must be 
regarded as irregular within the terms of the rules. (See last 
part of Rule (b), and Rule (c). They do not in either case 
indicate the authority of the person signing. 

In dit/uissmg these Rules in his article printed in the 
Journal for January, 1898, Mr. Lash explained the reason for 
treating such endorsements as irregular. Wc understand that 
there was a great deal of discussion before the principle was 
adopted by the committee. It was urged that no rule should 
be made which would bar legal endorsements which these 
admittedly were, but the conclusion nf the committee as a 
whole was in favour of this rule, as tending to greater care and 
regularity. Some of the reasons urged are quoted by Mr. Lash 
in the article referred to. (See p. 194). 

Cheque to Order not Endorsed, Endorsement of Payee's 

Banker. 

Question lSJf —Do you approve of paying cheques drawn to 
order bearing in lieu of the payee's endorsement the following: 
“Deposited to the credit of (the payee), endorse¬ 

ment guaranteed. John Smith, Manager, Bank of A.” 
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II thb payee should afterwards dispute the payment, would 
the above form any protection ? 

Answer .—Such a statement written on the back of the 
cheque is of course not an endorsement in the proper sense, 
but may be regarded as the receipt of the Bank of A., with 
a declaration that they have credited the amount to the party 
entitled to receive payment. This does not comply with the 
terms of the customer's order, and it is clear that if the pa>ee 
did not approve of it, he could repudiate the act of his bank¬ 
ers, and in that event the paying bank would doubtless have to 
recognize his claim, but would be entitled to look to the Bank 
of A. for protection. 

As a practical question the chances of trouble are exceed¬ 
ingly remote, nevertheless, we do not think the practice can 
be regarded as a satisfactory one, and it should be resorted 
to as rarely as possible. We would also think it better that 
the writing should purport to be an endorsement, even 
though this is unauthorized, by the use of such phraBe as this: 
"For John Brown, the Bank of A., John Smith, Manager." 
This would not constitute a regular endorsement under the 
rules, as the authority of the person signing is not, and in 
the nature of things could not be, indicated. A bank, however, 
which undertakes to endorse on behalf of a customer implies 
that it has authority to do so, and is responsible if the endorse¬ 
ment is repudiated. 

Stamped Endorsement by Bank on Cheque Irregularly 
Endorsed by Payee. 

Question 135 .—What does the following stamp signify 
to the bank on whom a cheque is drawn when placed on local 
cheques, as regards former endorsements ? 

For Deposit Only. 

Through.Clearing House 

Feb. 19th, 1896. 

To the credit of the Bank. 


pro Manager. 
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Answer.— As to the effect of the common form of 
b tamped endorsements of banks on cheques passed through 
the clearing house, the reply to Question 134 covers all that 
we could say. Under the law, as understood here, the pre¬ 
sentation by any bank of an item for payment by the bank 
on which it is drawn involves an implied representation that 
it has the right to collect the amount, and if any of the prior 
endorsements should prove to be forged or unauthorized, so 
that as a matter of fact it had not the right to receive the 
amount, it would be bound to pay it back. 


Endohsement “ Deposited to the Credit or ”—Signature 
of Teller. 

Question 186 .—Is a cheque payable to John Jones or 
order and endorsed as follows, technically correct ? 

Deposited to the credit of 
John Jones, 

in the Bank of Canada, Salt Creek, Alta. 

John Bull, Teller. 

Is the signature of the teller binding on the bank, or does 
it require the signature of the manager or the accountant to 
bind ? I have been advised that it is a recognized fact between 
banks that the signatures of the above officers are necessary to 
hold a bank. 

Answer .—The paying bank is under no obligation to 
accept anything else than the actual endorsement of the payee 
and anything else than that is not il technically correct.” 
Whether the teller’s signature to the endorsement given is 
sufficient to bind the bank named therein would depend upon 
circumstances and customs, but it is generally accepted among 
banks that the managers or accountant’s signature should be 
appended to such endorsements. There are obvious objections 
to accepting the signature of the officer through whose hands 
the funds are presumed to have passed. 
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Cheque—Guarantee of Endorsement. 

Question 137. — A cheque payable to “ Samuel Smith or 
order ” is endorsed: 

“ Pay to the order of Bank. 

“ Deposited to credit of. 

“ Samuel Smith ” 

Can the bank on which it is drawn legally refuse payment 
unless the endorsement is guaranteed by the depositing bank? 

Answer. —This is in our opinion a restrictive endorsement 
under section 68, Bills of Exchange Act, but so far as any 
dealing with the item is governed by the “ Rules respecting 
Endorsements” a guarantee is unnecessary. Under section (f) 
of the Buies the deposit by the collecting bank makes the latter 
a guarantor of the endorsement. 

The legal rights of the parties are, howe\er, not touched 
by these Buies. Under sub-section 3 of section 68, Bills of 
Exchange Act, the endorsee in this case would appear to have 
a right to receive payment of the bill, and to sue any party 
.whom his endorser could have sued. We are therefore of 
opinion that the drawee bank cannot legally refuse payment. 

Liability of Bank Under its Ordinary Endorsement 
Stamp without Guarantee Clause. 

Question 13S .—At points where no Clearing House exists 
and the rules fixed by the Bankers' Association do not there¬ 
fore govern, does the ordinary bank endorsement stamp (with¬ 
out guarantee clause) hold the depositing bank liable for a 
reasonable time in case any of the endorsements on cheques 
or other items deposited by them prove unauthorized or irre¬ 
gular ? 

Answer. —The regulations regarding endorsements made 
by the Bankers' Association apply to items exchanged between 
banks directly, as well as through the Clearing House, and 
the depositing bank would be liable in the circumstances indi¬ 
cated. 

Endorsement " for Identification only.” 

Question 139 .—A cheque is endorsed by the payee thus: 
“ John Smith for identification only." Can he be held liable 
in case of non-payment? 
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Answer. —No; the endorsement amounts to an endorse¬ 
ment without recourse. 

Cheque Payable only on Personal Endorsement op 
Payee. 

Question 1^0 .—A depositor notifies his banker that be 
has issued a cheque payable to the order of John Smith, and 
wishes it paid only on the personal endorsement of John 
Smith. Is the banker bound to respect such a request, or 
would he be justified in accepting said cheque, tendered by 
payee's clerk, and endorsed “ For deposit only to credit 
account of John Smith ” ? 

Answer. —We think the bank is bound to act on the instruc¬ 
tions of its customer in the case mentioned. He has a right 
to countermand payment, and the bank is bound to obey his 
orders. The instructions quoted do not go as far as that, 
but they are very much in the same line, and it would, we 
think, be held to be within the customer's rights to require the 
bank only to pay the cheque when it is endorsed as he specifies. 

In any case the holder of the cheque the payment of which 
has been refused on the instructions of the drawer, would have 
no claims whatever against the bank. If the cheque were 
endorsed by the duly constituted attorney of the payee, and 
refused because of the customer's orders, the bank would still 
not be liable to anybody. The holder would, however, have a 
valid claim on the drawer, and (if notice of dishonour wtre 
given) on the endorser. 

Irregular Endorsements—Cheque Payable to the Order 
of “ John Bull & Son/' Endorsed “ The . . . 
Bank of Canada—Credit Account of John Bull & 
Son, Trust Account." 

Question HI. —Cheque drawn payable to John Brown is 
first endorsed tl Pay to the order of John Bull & Son, John 
Brown." Cheque is endorsed afterwards “ The . . . 
Bank of Canada, credit account of John Bull & Son, trust 
account." Is the latter endorsement sufficient to give the 
bank a discharge from John Bull & Son ? 
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Answer ,**-We think that the endorsement should be signed 
“John Bull & Son,” but no liability would attach to the 
bank if the proceeds of the cheque did, in fact, come into the 
hands of the endorsees or became subject to their disposition. 

Endorsements. Bight of Accepting Bank to Bequire 
Endorsement of Draft Before Payment. 

Question 1J+2 .—Bank A sent a demand draft made pay¬ 
able to their own order and not endorsed by them to bank B 
for collection. Bank B presented to drawees who accepted 
draft payable at bank C, to whom it was duly presented and 
accepted, but was refused by them when sent in on deposit 
and marked “not endorsed.” Bank B claims that drawees 
when they accepted the draft took the responsibility of its not 
being endorsed and that bank C could not refuse payment, 
having already accepted it. Bank C claims it was only an 
order to pay when endorsed and in order, the same as a cheque, 
and that their acceptance stamp only signified that they held 
funck Which bank is correct? 

Answer .—Bank C is right; they would not be justified in 
paying without endorsement, and their certification could not 
be taken to mean more than that they would pay the item 
when it was completed by endorsement. 

Deposit to the Credit of a Joint Account of Unendorsed 
Cheque Payable to the Order of one Person. 

Question US .—A cheque made payable to the order of 
John Jones, not endorsed by him, is deposited to the credit of 
a joint account John or Mary Jones. Is this legal? 

Answer. —No. Such cheque not bearing the endorsement 
of John Jones must be deposited to the credit of an account 
in the name of John Jones only. 

Cheque Payable to the Order of one Person must be 
Endorsed by Him Before it can be Deposited to 
the Credit of a Joint Account. 

Question llbk -—A cheque of the Department of Militia 
and Defence, Ottawa, for $100.00, payable to the order of 
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John Smith but not endorsed, was presented to us by Mrs. 
John Smith, who wanted to take cash for $40.00 and deposit 
the balance to a joint account in the name of herself and her 
husband, payable to either or survivor. Would we be justified 
in depositing the amount of this cheque to the credit of a 
joint account, endorsing the item in that manner, and after¬ 
wards permitting Mrs. Smith to withdraw the $ 40,00 from 
the account? We have no agreement on file re the joint 
account. 

Answer .—No. The endorsement of John iSmitfr should 
be obtained before the cheque is either cashed or deposited in 
the joint account. 

Draft Payable to “ Stephen Jones and Mbs. William 

Smith/' Endorsed “S. Jones and Sarah Smith/' 

Question 145. —A draft made payable to Stephen Jones 
and Mrs. William Smith, and endorsed “ S. Jones” and 
“ Sarah Smith,” is refused on the ground that the endor- 
sation is irregular. Do you not think it would be advisable to 
request Canadian bankers to use the Christian name of mar¬ 
ried women when selling drafts, etc.? 

Answer. —The practice of making drafts payable to mar¬ 
ried women in the form used in the sbove case is open to 
serious objection and should, we think, be discouraged. 

Cheque in Favour of “ Mrs. A. A. Smith " Endorsed “ B. 

B. Smith/'—Responsibility of Presenting Bank. 

Question 146. —A cheque payable to Mrs. A. A. Smith or 
order is endorsed “ B. B. Smith,” and paid under a guarantee. 

(1) What is the exact position of the paying bank under 
the guarantee ? 

(2) Would its position be different if the cheque had been 
endorsed “B. B. Brown”? 

Answer. —(1) We think the presenting bank guarantees 
that “ B. B. Smith ” is the proper signature of Mrs. A. A. 
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Smith, the payee of the cheque, and that if this should turn 
out not to be the case they would be bound to return the 
amount of the cheque to the paying bank. 

(2) We do not think a cheque drawn in favour of Mrs. 
A. A. Smith and endorsed " B. B. Brown ” should be cashed 
even under a guarantee. If Mrs. Smith had remarried and 
her new name was Brown, no doubt the guarantee would 
have the same effect as m the first instance mentioned, but 
if it should prove that there is no connection between Mrs. 
A. A. Smith and B. B. Brown, we do not think the guarantee 
would affect the question at all. The presenting bank would 
probably be bound to return the amount of the cheque to the 
paying bank as money paid to them under a mistake. 

Endorsement of Bill of Exchange Payable to a Married 
Woman in the Province of Quebec. 

Question 1^7 ,—May a cheque or bill, payable to a married 
woman residing in the Province of Quebec, whether she has, 
or has not, a marriage contract, be properly paid or negotiated 
on her endorsement alone, and without her husbands consent? 

If the act of payment or negotiation took place outside 
of the Province of Quebec, would that make any difference m 
the position of the parties ? 

Answer .—We are of opinion that the provisions of 
the Bills of Exchange Act must govern with respect to the 
powers of a married woman in the matter of endorsing or 
negotiating cheques and bills of exchange, and wherever 
these differ from the Quebec law they must prevail. 

So far as her capacity to incur liability as an endorser is 
concerned, the Act leavcB the matter untouched. Section 47 
makes “ capacity to incur liability co-extenBive with capacity 
to contract.” If under the code she is not able to contract, 
her endorsement on a bill does not create any liability on her 
part as an endorser. 

This does not, however, affect her power to endorse or 
negotiate a cheque or bill in such a way that the drawee may 
lawfully pay it, or the transferee become the lawful holder. 
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Under sections 130 and 131 of the Act, both the acceptor 
and the drawer are precluded from denying the capacity of 
a payee to endorse, and a subsequent endorser is precluded 
from denying the regularity of the previous endorsements. 
Under these sections, therefore, if a bank should accept a 
cheque payable to a married woman, it is bound to pay it 
on her "own endorsement, for it is precluded from denying 
her capacity to endorse. If the bank is so bound it clearly 
has the right to charge the cheque when paid to the drawer's 
account, but apart from this the drawer also iB precluded 
from denying the capacity of the payee to endorse. 

Considering that a bank is bound to pay its customers’ 
cheques according to their tenor, and that in making a cheque 
payable to a married woman, the drawer in effect declares 
(because of such preclusion) that the amount is to be paid 
to her notwithstanding any disability she may be under, we 
think that a bank in the Province of Quebec is not only not 
bound to require the husband’s authorization, but might be 
liable to its customer for damages should it refuse his cheque 
because of the absence of such authorization only. 

The question being a very important one, we thought it 
well to submit it to counsel in the Province of Quebec, from 
whom we received the following reply: 

“ I am of opinion that under the law of this Province 
“the wife may endorse so as to pass the title to a bill of 
“ exchange, even though she does not make herself liable, and 
“that a plea of her incapacity could not be raised by an 
“ endorser, drawer, or acceptor, as they are precluded from 
“ doing so by the Bills of Exchange Act, sections 130 and 
“ 131.” 

As regards the second part of the question, the effect of 
payment or negotiation outside of the Province of Quebec, we 
think that the relative rights of the parties would depend 
upon the law where the transaction took place. A married 
woman is under no disability that would call her endorsement 
into question in any Province other than Quebec. 
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Accommodation Endorsement by Married Woman— 
Invalid in the Province op Quebec. 

Question 148. —A married woman holding property in 
her own right endorses a note as an accommodation endorser. 
Could a bank, having discounted same for the promissory 
collect from her? Would it be necessary for her husband to 
consent to her doing business in her own name, or would his 
signature be necessary on the note along with hers ? 

Answer .—In the Province of Quebec, under the circum¬ 
stances stated, the woman's endorsement would simply be 
invalid,—a wise and vital remnant of French law that pro¬ 
vides for the protection of women. 

As the law of Nova Scotia, from which Province this 
question came, is almost the same as that of New Brunswick, 
the following opinion obtained from Mr. Fred. R. Taylor, 
Barrister-at-law, St. John, N.B., will be of interest to our 
readers:— 

In reply to the following question: “A married woman 
“ holding property in her own right endorsed a note as an 
“ accommodation endorser. Could a bank, having discounted 
‘‘same for the promissor, collect from her? Would it be 
“ necessary for her husband to consent to her doing business 
u in her own name, or would his signature be necessary on 
“ the note along with hers?" 

Although there is no decision by the New Brunswick 
courts on this or on any analogous point, there would seem 
to be no doubt that in this Province the bank could collect 
from the married woman. 

Ab to the second question the consent of her husband to 
her doing business in her own name is not required by the 
New Brunswick Married Woman's Property Act, 1895, and 
would be immaterial. His signature to the note would not in 
any way affect the wife's liability out of her separate estate. 

Of course at common law the contract of a married woman 
would be void. Certain relief could be obtained in equity, 
and this relief was further greatly enlarged by the various 
Married Woman's Property Acta. The provisions of the 
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Married Womans Property Act, 1895, 58 Victoria, cap. 24, 
relating to the power of married women to contract, are aa 
follows — 

Section 3, sub-sec. 2. A married woman shall be capable 
of entering into and rendering herself liable in respect of and 
to the extent of her separate property on any contract, and 
of suing and being sued in all respects as if she were a feme 

sole .and any damages or costs recovered against her 

in any such action or proceeding shall be payable out of her 
separate property and not otherwise.” 

This is practically the same as the similar Nova Scotia 
Statute, < Revised Statutes Nova Scotia, cap. 112, sec. 13 : 
“ A married woman shall be capable in all respects as if she 
were & feme sole. 

(a) Of entering into any contract and of making herself 
liable upon such contract in respect to her separate property 
to the extent of such property, and 

(b) Of suing or being sued in contract, tort or other¬ 
wise.” 

It is almost word for word with the English Married 
Women's Property Act, 1882, sec. 1, sub-^cc. 2: “A married 
woman shall be capable of entering into and rendering her¬ 
self liable in respect of and to the extent of her stparate 
property on any contract, and of suing and being sued either 
in contract or in tort or otherwise, in all respects as if she 
were a feme sole ” 

The English Courts held that the Act conferred no general 
capability to contract on the married woman, but merely a 
capability to contract “ in respect of and to the extent of her 
separate property.” Palliscr v. Gurney, 19 Q. B. R. 519. To 
remedy the limitation of the liability on contracts, which 
under the adopted interpretation seemed capable of being 
carried to almost absurd results,- the Act was amended by 
56 and 57 Victoria, cap. 63. Sub-section 3 of sec. 3 of the 
ft’ew Brunswick Act similarly broadens the effect of sub-sec, 
2: “ Every contract entered into by a married woman other¬ 
wise than as agent— 

(a) Shall be deemed to be a contract entered into ly 
her in respect to and to bind her separate property, whether 
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she is or is not in fact possessed of or entitled to any separate 
property at the time when she entered into such contract; 

(6) Shall bind all separate property which she may at 
that time or thereafter be possessed of or entitled to.” 

Since a married woman is under the New Brunswick Act 
liable for her contracts to the extent of her separate property 
(where she has not contracted as agent being deemed to have 
contracted m respect to her separate property) it would seem 
that her endorsement of a note, though for accommodation, 
would render her separate property liable. There sue condi¬ 
tions under the somewhat similar New York statute to the 
effect that a married woman is liable on a note made by her 
for her husband’s accommodation: 

Bowery National Bank v. Sniffen, 54 Hun. 394. 

Queen's County Bank v. Leavett, 56 Hun, 426. 

The Ontario courts have also reached a like result on this 
point under a statute much resembling as to the question of 
contracts the New Brunswick Act. 

Consolidated Bank of Canada v. Henderson, 29 U. C. 
C. P. 519. 

There seems to be no English decision on this matter. 
That in the caBe put in the qaestion the married woman wa 5 
a party to the note as endorser and not as maker would not 
affect her liability. The strongest contention against the 
liability of the married woman in the present case would be 
that the fact she was an endorser would show that the con¬ 
tract was not “in respect to her separate property/' but sub¬ 
sec. 3 of sec. 3 clearly disposes of any effect that contention 
might otherwise have. 

Taking into consideration the United States and Ontario 
decisions under similar statutes on analogous points, and the 
tendency manifested by the New Brunswick courts in all 
cases in which the Act has been passed upon to interpret it 
broadly, there would seem to be no doubt of the married 
woman’s liability under the above circumstances, in this 
Province. 

If the wisdom of the French law be admitted, what is to 
be said of the Statutes of the Maritime Provinces? 
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Note. —In tile Province of Quebec a wife cannot become 
a public trader without the authorization of her husband, 
express or implied. —C. C. Art. 179. 

Banks under no Obligation to Give Season fob Refusal 
to Honoub Cheque. 

Question 149 .—1. Bank A receives a cheque deposited to 
the credit of Smith & Jones, drawn on the bank B. The cheque 
is payable to Smith & Jones, and is endorsed “ John Smith,” 
one of the partners. In the usual way the cheque is presented 
to bank B, but returned through the clearing house — “Not 
endorsed.” Bank A guarantees endorsement, but bank B 
refuses to accept the guarantee. 

(a) Is “not endorsed” a proper answer on this cheque? 

(b) Can bank B ignore A's guarantee? 

( c ) Does not the guarantee protect bank B from loss 
because of defective endorsement? 

2. Can a bank return a cheque “present again,” when 
there is not sufficient funds, or when the answer should be 
N.S.F.C. 

Answer. —(a) Yee, though “not endorsed by payee” 
would probably be better. 

(6) Yes, the paying bank is not bound to accept a guaran¬ 
tee. 

(c) Probably it would, but as the payee bank is not 
bound to accept the general guarantee, it is within its rights 
in returning the item for proper endorsement. 

2. Yes. A bank is not bound to give any reason for refus¬ 
ing a cheque, neither docs the answer given impose any obliga¬ 
tion on the holder to present again, and he would be justified 
in regarding the cheque as dibhonoured, and at once taking 
any action open to him upon dishonour. 

Cheque Payable to “ Smith and Jones ” Endorsed 
“ Smith and Jones, per R. Smith.” 

Question 150. —A gentleman came into the office, by the 
name of R. Smith. He presented a cheque payable to Smith 
and Jones. Cheque was endorsed “Smith and .Jones, per 
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R. Smith.” Smith has no power to sign for Jones, neither 
is the firm incorporated. Can Smith draw the money on this 
cheque legally ? 

Answer .—The right of Smith to endorse the name of 
u Smith and Jones ” depends on a question of fact. If Smith 
and Jones are in partnership, as is implied by use of the word 
“firm” in the question. Smith has the right to endorse 
“ Smith and Jones,” and the bank should pay it, if otherwise 
payable. All that the bank would have to be satisfied with is: 
Is there a partnership “ Smith and Jones ” of which the 
Smith presenting the cheque is a member? Smith need not 
have endorsed “per It. Smith,” although there is no objec¬ 
tion to that, as the endorsement would be complete if he 
simply endorsed “ Smith and Jones.” Of course if there was 
no partnership, either general or in respect of the transaction 
out of which this cheque became payable, no endorsement 
could be made by Smith without specific authorization. See 
subjection 2 of section 132, Bills of Exchange Act. 

Endorsement in Payee's Name without Authorization. 

Question 151 .—Jones and Brown trade and carry on busi¬ 
ness together, though no registered partnership exists, Jones 
attending to all the banking. Brown receives a cheque in pay¬ 
ment of goods sold by him, the cheque being made payable to 
him personally. In the ordinary course of business, he hands 
the cheque over to Jones, but neglects to endorse it himself, 
which fact Jones fails to notice at the time. When bringing 
the cheque to the bank for deposit, the omission is discovered, 
and being short of funds, Jones endorses the bill “ Brown, per 
Jones, Attorney,” and then endorses the bill personally as 
usual. No written power of attorney from Brown to Jones 
exists, however. 

I should like to know. (A) Whether a bill so endorsed 
should be received on deposit? (B) Whether such an endorse¬ 
ment can be defended? (C) Whether, if the manager of 
the bank, knowing all the facts of the case, decides to take 
the bill on deposit from the customer, endorsed as described, 
and authorized the teller to take it, the teller is thereby 
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released from all responsibility as to the accuracy of the bill 
passing through his hands? (D) Whether in such a case, 
the teller should request the manager to initial the said bill, 
and if so, where the manager's initials should be placed; or 
whether the manager's verbal authorization would be suffi¬ 
cient? (E) Whether an endorsement of this kind, made in 
good faith, and without fraud, could be called a forgery or be 
contrary to the law? 

Answer. —(A) We think the cheque which you describe 
should not be received. (B) This would depend on all the 
circumstances. (C) The acceptance of the cheque would be 
entirely a matter of the manager's discretion. (D) We 
should suppose it to be unnecessary for the teller to request 
the manager to initial the cheque, for if there was any dis¬ 
pute afterwards as to which officer of the bank was respon¬ 
sible for accepting the cheque, the true facts would not fail 
to be brought out. If initialed at all we think the proper 
place would be on the back under the endorsement. (E) An 
endorsement of this kind is not forgery; it is merely invalid 
for want of authority. 

Non-trading Partnership — Individual Liability on 

Paper Endorsed by and Discounted for the Firm. 

Question 152 .—Is it necessary that a firm of solicitors 
should sign and register a certificate of partnership such as 
is required in case of a trading partnership, in order to hold 
them jointly and severally liable on paper endorsed by them 
in the firm's name, and discounted for the firm? Does sec¬ 
tion 132 (2) Bills of Exchange Act, cover this point? 

Answer .—The registration of Buch a certificate is not 
requisite, nor would it alone, we think, have the effect of 
making the partners jointly and severally liable. If they 
desire to come under such liability, the partners should each 
sign a declaration to that effect and lodge it with the bank, 
although such a declaration made in any public way would 
doubtless be binding. 

Section 132 (2), which in effect makes one member of the 
partnership the agent of the others to bind them by use of the 
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firm’s signature, would, we think, apply only where one mem¬ 
ber can bind hie partners. Ordinarily this is not true of 
non-trading partnerships, such as solicitors, architects, and 
the like, but even in their case if the transactions were clearly 
necessary in connection with the firm’s business the partners 
might be bound, as, for instance, where a note is taken for 
solicitor’s costs, and is discounted for the purpose of the firm. 

Question (Submitted in continuation of the above).— 
As your meaning in first paragraph of answer is not clear to 
me, I will have to beg the favour of a further explanation. 
The case cited in my question is that of a firm of solicitors 
who are in the habit of discounting notes taken in payment 
of costs, just as a trading firm discounts notes taken for sales 
of goods. In second sentence of first paragraph you say: 
" If they desire to come under such liability, etc., they should 
sign a declaration to that/’ etc., and in Becond sentence of 
second paragraph you say, “ if the transactions were clearly 
necessary the partners might be bound/’ etc. I should like 
to know beyond a doubt, if the partners are jointly and 
severally liable in the premises cited. 

Answer. —We do not think you can be certain, as you 
say, “beyond a doubt” as to the liability of the parties, 
unless you have a clear proof that the partner signing had 
power from the others to make the firm liable for these obli¬ 
gations. Prima facie it would not, we think, be within the 
scope of the business of a firm of solicitors to discount paper, 
and the rule is that one partner binds the others only m con¬ 
nection with business within the scope of the partnership. 
Yet the question is one of fact, and if it were customary for 
the firm to discount paper, proof of such custom would bring 
the transaction within the scope of the business, and if it 
were proved that the firm got the benefit of the discount, as 
a firm, the other partners could not repudiate the liability, 
and at the same time retain the benefit. 

Cheques in Favour of Municipalities ob Incorporated 
Companies—Negotiability. 

Question 158. —Should a cheque payable to the order of a 
municipality or to a limited company be negotiated in any 
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way except for credit of payee? Could it be endorsed over to 
a second party by any one or all of the signing officers of the 
corporation or company ? 

Answer —There is nothing to prevent a cheque in favour 
of a municipality or a limited company being negotiated in 
the ordinary way, so long as it is properly endorsed by someone 
duly authorized to do so, but it is better practice to pass all 
such cheques to the credit of the account and allow the muni¬ 
cipality or company to draw by cheque in the ordinary way 
for their needs. 

Dishonoured Drafts—Suit by Drvwer Against Acceptor 
—Endorsement of Payee Bank " Without Re¬ 
course." 

Question 16 4.—A drew a draft on B, which was payable 
to order of Bank of Nova Scotia, Kentville, N.S. B accepted 
it, but dishonoured the draft by non-payment at maturity. 
Without endorsing the draft, I handed it to a lawyer to sue. 
He returned it, demanding that we endorse it first, so that 
he could sue in A’s name. Was it necessary for us to endorse 
it before he could bring action against B in A*s name ? 

Answer. — If the draft was made payable to the bank 
merely for convenience of collection, it is possible A could sue 
in his own name upon the true situation being explained to 
the Court, but as B on payment is entitled to a proper dis¬ 
charge from the parties to the draft, the simplest course 
would be for the bank to endorse “ without recourse.” 

Note Delivered without Endorsement. 

Question 156. —(1) Is the maker of a note which is over¬ 
due protected in the payment of the same, to any one present¬ 
ing it, upon having note delivered up to him without the 
endorsement of the payee ? 

(2) Can such possessor of a note (the note not having 
been endorsed over to him by payee, he could not, I take it, 
be considered the holder in law), be he Tom, Dick or Harry, 
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enforce payment by suit against the maker without obtaining 
the payee’s endorsement? 

Answer .—The question involved in each case is whether 
the party in possession of the note is the owner of the claim 
which it represents. He might become so by an assignment 
as well as by endorsement, but unless he is able to show a 
good title to the note, he has no right to collect it or to sue 
the maker, and if, as a matter of fact, he has not a good 
title, the maker would not be protected against the true owner 
if he paid the note. 

Dishonoured Note — Liability of Accommodation 
Endorsee to Payee Bank. 

Question 156. —An instrument in the following form is 

discounted by a bank: “ $350 .P. E. 1.1917. 

Four months after date I promise to pay to the order of the 

Bank of ., the sum of $350 at.for value 

received. Signed A. B.” Endorsed A. J. C. In the event of 
dishonour what claim has the bank on A. J. C.„ the endorser? 

Answer. —The endorser is liable for the amount of the 
instrument. See section 131 of the Bills of Exchange Act, 
which provides that “when a person signs a bill, otherwise 
than as an acceptor or drawer, he thereby incurs the liability 
of an endorser to a holder in due course, and is subject to all 
the provisions of this Act respecting endorsers.” 

Cheque Payable to A B on the Endorsation of C I). 

Question 167. —A cheque is made as follows: “ Pay to A B 
upon the endorsation of C D.” The cheque is endorsed 
“CD*’ only. Is the endorsement of A B necessary, and has 
the paying bank any right to refuse payment of the cheque, 
it being not endorsed by A B ? 

Answer. —Such a form of order in a cheque would be 
most unusual. The endorsement of both A B and C D 
should be required; otherwise the drawer should be aaked for 
instructions. 
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Note Endorsed by B " without Recourse "_Suit 

Bbouoht in Name op B by Subsequent Holder. 

Question 158 .— A gives note to B, who endorses * Without 
recourse" and passes same to C for value received. C sues 
in name of B without being a party to suit. Can B legally 
recover amount of note ? 

Answer. —B is not the holder of the note. Having en¬ 
dorsed without recourse, he is not liable upon it. He has no 
interest in it. He has not possession of it. The action 
brought by C in the name of B is wrongly constituted, and 
should not succeed. 

Cheque Returned Unmarked by Drawee Bank, por Pro¬ 
per Endorsation—Funds Withdrawn before Re-pre¬ 
sentment—Liability of the Bank. 

Question 159. —A cheque drawn on one of their country 
branches is received by one Toronto bank from another, 
through the clearing house. There are funds for the cheque 
when it reaches its destination, but on account of the endorse¬ 
ment being irregular, it is returned, and while it is in transit 
the drawer assigns (or withdraws the funds as the case may 
be). Is the endorsing bank released from liability because 
the cheque was not marked good ? 

Answer. —We think it was the duty of the country branch 
to have marked the cheque when presented before returning 
it to be endorsed, but we do not think that it was legally 
bound to do so, or that it can be made responsible for the 
withdrawal of the funds afterwards. It would follow, there¬ 
fore, that the endorsing bank is not released. 

Order of Endorsements on Promissory Note—All 
Parties Equally Liable to Discounting Bank. 

Question 160. —A bank discounts a promissory note for 
its customers, Brown Brothers, drawn by J. Smith, to their 
order. Brown Brothers have apparently insisted upon an 
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endorser to the note before accepting the same from Smith, 
as the note bears an endorsement “ F. Gale,” which appears 
Above that of Brown Brothers. Should the bank discounting 
the note insist upon the payees* endorsement appearing above 
that of Gale, and, in the event of their not doing so, what is 
the position of the respective parties should the note be dis¬ 
honoured at maturity? 

Answer .—All the parties on the note are liable to the 
bank, so the bank has no interest in changing the order of 
endorsements. 

Rights op Endobbebs among Themselves. 

Question 161 .—AB sends CD a three months* note in 
settlement for an invoice of goods. CD, finding he cannot 
discount the note, returns it to AB, asking that another name 
be added in order that he may be able to negotiate it. AB 
gets EF to endorse the note, and returns it to CD, who 
endorses it beneath the signature of EF, and negotiates it. 
The note is dishonoured, and EF retires it after maturity. 
What is the position of CD and EF; who is the first endorser ? 
If CD, then EF, as the subsequent endorser, must have the 
right to recover from him. Can CD set up that EF endorsed 
as security for AB; and if so, is it a good defence on the part 
of EF that he endorsed, at the request of AB, to enable CD to 
get the note discounted? 

Answer ,—The question involved here is entirely one of 
fact. If EF endorsed as surety for CD, the latter must pro¬ 
tect him; if he endorsed as surety for AB, and to make AB’s 
note more satisfactory to CD, EF has no recourse against 
CD. The order of the nameB iB not material upon the true 
facts being shown. 

Endohsement Placed above Signature of the Preceding 
Endorser. 

Question 162 .—A signs a promissory note payable to B, 
B in order to get it discounted gets C to endorse. C*s endorse- 
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ment, however, lb placed before B’s on the note. Would C be 
liable to B as their endorsements stood ? 

Answer. —C would not be liable to B under such circum¬ 
stances, no matter how the endorsements stood- 

Sight Draft made Payable to the Order of a Bank and 
Discounted upon the Security of an Accommoda¬ 
tion Endorsement. 

Question 168. —A sight draft is made by A upon “ B,” 

drawn out payable to the order of.bank, aDd cashed 

upon the security of the endorsement of “ CV' Is there any 
question regarding the wording of the draft adversely affect¬ 
ing such security, and, if so, upon what grounds? 

Answer. —We consider the endorser is a guarantor of pay¬ 
ment, and that in case of dishonour he could be effectively 
sued. 

Accommodating Endorsement on Bill Discounted by a 
Bank and made Payable to its Order—Right of 
Payee Bank to Recover from Endorser. 

Question 16J +.—A. draws a bill to the order of a bank, and 
C. endorses it in order that A. may be able to negotiate it 
with the bank. The bank discounted the bill, which is dis¬ 
honoured at maturity and duly protested. 

(1) Can the bank reco\er from C.? 

(2) Can the bank's endorsee recover from C. ? 

Answer. —The principle involved in this question is a 
very important one, and as it was presented to us by two or 
three correspondents we thought it best to obtain an opinion 
from Mr. Lash, which is as follows : 

The impression derived from the various cases upon the 
subject, on a first reading, is that the cases are in conflict, 
and that the result of the whole is that the‘payee of a promis¬ 
sory note or the drawer of a bill of exchange cannot under 
any cireumstances maintain an action against an endorser 
founded upon the instrument itself; but a more careful read- 
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mg of the authorities will show that no such absolute rule 
can be deduced from them, and that, properly construed, the 
cases are not really in conflict, and that, although some 
remarks of some judges in some cases would appear to con¬ 
flict with the decision in other cases, yet the decisions in all 
the cases and the principles embodied in those decisions are 
fairly reconcilable. The following rules or statements of the 
law are clearly laid down; 

(1) That, in the absence of evidence to the contrary, the 
liabilities inter se of the maker and endorsers of a note, or 
(lie drawer, acceptor and endorsers of a bill, must be deter¬ 
mined according to the ordinary principles of the law mer¬ 
chant, whereby the drawer and acceptor of a bill, or the 
maker and first endorser of a note, are liable to the subsequent 
endorsers. 

(2) That the whole circumstances attendant upon the 
making, issue and transference of a bill or note may be legiti¬ 
mately referred to for the purpose of ascertaining the true 
lelation to each other of the parties who put their signatures 
upon it, either as makers, acceptors, drawers or endorsers, 
and reasonable inferences derived from these circumstances 
are admitted to the effect of qualifying, altering or even 
inverting the relative liabilities which the law merchant 
would otherwise assign to them. 

(3) That the circumstances attendant upon the making, 
issue and transference of a bill or note may be shown m evi¬ 
dence for the purpose ieferred to, whether the action be upon 
the bill or note itself, or upon a collateral agreement between 
the parties. 

Section 131 of the Bills of Exchange Act declares that 
“when a person signs a bill otherwise than as a drawer or 
acceptor, he thereby incurs the liabilities of an endorser to a 
holder in due course, and is subject to all the provisions of 
this Act respecting endorsers.” 

By section 186 it is provided that the provisions of the 
Act relating to bills of exchange apply with the necessary 
modifications to promissory notes, the maker of the note being 
deemed to correspond with the drawer of an accepted bill 
payable to the drawer’s order. 
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By section 56 a holder in due course is defined to be a 
holder who has taken a bill, complete and regular on the 
face of it, under the following condition, viz.: ,(a) That he 
became the holder of it before it was overdue and Without 
notice that it had been previously dishonoured, if Buch was 
the fact; ( b ) That he took the bill in good faith and for value, 
and that at the time the bill was negotiated to him he had no 
notice of any defect in the title of the person who negotiated 
it. 

Sub-section ( g) of section 2 of the Act declares that “ The 
expression ‘ holder ' means the payee or endorser of a bill or 
note who is in possession of it, or the bearer thereof.” 

Referring to the question asked, and assuming that the 
attendant circumstances were duly proven, and that the bank 
discounted the bill in due course, the answer is that the bank 
can recover from C. Assuming also that the bank's endorsee 
becomes a holder in due course, the answer is that he can 
recover from C. In order to make the bank's title or that 
of its endorsee technically regular, the bank, being named as 
payee of the bill, should endorse Jt without recourse, although 
it is by no means clear that this is necessary. 

Under the attendant circumstances C. would be an en¬ 
dorser; the bank or its endorsee would be a holder m due 
course within the definition of section 2 , sub-section (< 7 ), 
and section 56 of the Act; and under section 131 C, if not 
technically an endorser, would be liable as an endorser, and 
be subject to the provisions of the Act respecting endorsers. 

Although, if the attendant circumstances be clearly shown, 
and the true relation to each other of the parties who put 
their signatures upon the bill be thereby ascertained, the 
payee would be entitled to recover against an endorser, yet 
the practice of discounting bills drawn like the one referred 
to in the question should be discouraged, as, owing to death, 
defective memory and false swearing and other reasons, it 
may not be possible for the bank to prove all the circum¬ 
stances necessary to enable it to maintain the action, and 
before discounting a bill the bank should see that it is so 
drawn that if an action be brought upon it it will not be 
necessary to do more than prove the signatures so as to estab- 
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liah, prima facie at all events, the liability of the parties 
proceeded against. 

For convenience of future reference the following cases 
are noted, all of which have been considered in connection 
with the foregoing: Steele v. McKinlay, L. R. 5 A, C. 754; 
Wilkinson v. Univin, L. R. 7 Q. B. Div. 636; McDonald 
v. Whitfield, L, R. 8 A. C. 733; Bishop v. Hayward, 4 T. B. 
470; Wilders v. Stevens, 15 M. & W. 208; Smith v. Marsack, 
6 Q. B. Reports, 486; Morris v. Walker, 15 Q. B. Reports 
589; West v. Brown, 3 U. C. Q. B. 290; Ayr Plough Co. v. 
Wallace, 21 S. C. R. 256; Duthie v. Essery, 22 Ont. A. R. 
191; Pegg v. Howlett, 28 0. R. 473; Robertson v. Davis, 27 
S. O. R. 571; Wells v. McCarthy, 10 Man. L. R. 639; Wat¬ 
son v. Ilarvie, 10 Man. L. R. 641 . 

Note. —Since this opinion was given the question at issue 
has been finally settled, so far as the Canadian courts are 
concerned, by the decision m Robinson y. Mann , 31 S. €. 
Can. 484 (1901), where it was held that the Molsons Bank 
were holders in due course of a note made payable to then- 
order and which the defendant had endorsed above them, 
and that his endorsement was an “ aval,” a form of liability 
which the Bills of Exchange Act had adopted. 

Accommodation Endorsement—Liability of Endorser 
to Payee Bank which has Discounted Note in Good 
Faith. 

Question 165 .—A note is made out payable to the order of 
the Bank of Nova Scotia and is endorsed by James Jones. 
Will not the note hold the endorser the same as if it were 
made payable to the order of James Jones? 

Answer. —If A, B. presents to the Bank of Nova Scotia 
for discount his note in their favour, and endorsed by James 
Jones, and the bank discounts it in good faith, James Jones 
would be liable to the bank. It is, however, an undesirable 
form of note for a bank to take. 
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Noth with Endorsement of Thibd Pasty Placed theseon 
before Endorsement of Payee — L iab ility of 
Fobmeb to Holder in Due Coubse. 

Question 166 .—A promissory note has been endorsed by 
John Smith before John Brown, the payee, has endorsed it. 
Subsequently the payee endorses it. Can John Smith be 
made liable as an endorser or otherwise by a bona fide holder 
for value ? 

Answer .—Smith would be liable to a holder in due course. 
This point is substantially the same as that dealt with by the 
Ontario Court of Appeal in DiUhie v. Essery, 22 Ont. A. R. 
192 (1896), and in Robinson v. Mann , 31 S. C. Can. 484 
(1901). 

Guarantee Written upon a Bill or Note—Notice of 
Dishonour. 

Question 167 .—A man writes and signs upon the back of 
a bill or note the following: “ I hereby guarantee payment 
of the within.” Is he entitled to notice of dishonour? 

Answer .—We think not, and for the following reasons: 
The contract made is a contract of guarantee and not of 
endorsement, and to make a guarantor liable it is not neces¬ 
sary that he Bhould receive notice of non-payment of the debt 
payment of which he guaranteed. The only doubt upon the 
subject arises under section 131 of the Bills of Exchange Act, 
1890. That section is as follows: “ When a person signs 

a bill otherwise than as a drawer or acceptor, he thereby in¬ 
curs the liabilities of an endorser to a holder m due course, 
and is subject to all the provisions of this Act respecting 
endorsers.” The wordB “ and is subject to all the provisions 
of this Act respecting endorsers ” do not appear in the Eng¬ 
lish Act, and it may be contended that a person who signs a 
guarantee on a bill signs the bill otherwise than as a drawer 
or acceptor, and that, being subject to all the provisions of 
the Act respecting endorsers, he is entitled to notice of dis¬ 
honour. We think, however, that a person who signs a 
guarantee on the back of a bill cannot be said to sign the 
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'bill withm the meaning of section 131. He is not signing 
the bill; he is signing a special contract which he has written 
upon it If every person who merely places his signature 
upon a bill signs it within the meaning of section 131 } then a 
mere witness, described as such, would incur the liability of 
an endorser. This, of course, could not be so. The statute 
cannot mean that a person who signs his name on a bill, with 
an express statement of the contract which he intends thereby 
to make, or of the capacity in which he signs, becomes liable 
to any greater extent than the special contract of capacity 
calls for. If this were not so, then a person who upon a bill 
for $1,000, wrote and signed a guarantee to the extent of 
$100 only, would under section 131 become liable for the 
whole thousand, a reductio ad absurdum. 

Guarantee Whitten upon a Note—Liability of 
Guarantor. 

Question 168 .— (1) Could the amount of the subjoined 
note be collected from Jno. Smith, if at maturity Jno. Jones 
was unable to pay it? 

(2) Could it be collected from Smith if he had simply 
written his name on the back without guaranteeing it? 

,(3) In question (2) would it make anv difference if the 
proceeds of note had gone to Smith’s credit, he having dis¬ 
counted it? 

$100 Elmira, Ont., 2nd Jany., 1900. 

Three months after date I promise to pay to the Federal 
Bank or order at the Federal Bank, here, the sum of one 
hundred dollars, value received. 

Jno. Jones. 

Endorsed. 

For value received I hereby waive notice of protest of 
within note and guarantee payment of same. 

John Smith. 

Answer. As the law at present stands, Smith is not 
liable as endorser, and the fact that the proceeds of the note 
had gone to Smith’s credit would not make any difference in 
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this respect; but if it could be shown that the transaction* 
was a loan to Smith on the security of the note, he would be 
liable, as borrower, to pay the loan, but not as endorser. 

The question as to Smith's liability as guarantor is by 
no means easy to answer. The Statute of Frauds makes it 
necessary to the validity of a contract of guarantee that it 
should be in writing, signed by the guarantor or his auth¬ 
orized agent. The courts have held that under this statute 
all the essential parts of a contract must appear in writing. 
The contracting parties and the consideration are, of course, 
essential parts of every contract. In the case of a guarantee 
a subsequent statute provided that the consideration need 
not appear in the writing, but might be proved by other evi¬ 
dence, but it is still necessary that the contracting parties 
should appear. Assuming that both the face and the back of 
the note may be looked at for the purpose of showing the 
contract in writing, the question: with whom is the contract 
of guarantee made ? appears to be left in doubt. Ik I hereby 
guarantee payment of the within note.'' To whom is pay¬ 
ment guaranteed? It is not necessarily the Federal Bank, 
as the promise is to pay the Federal Bank or order, and the 
guarantee simply means that John Jones wiU pa) the note in 
accordance with his promise. If the intention was to guar¬ 
antee to the holder for the time being that the note would be 
paid, it can hardly be said that the parties to the contract 
appear in the writing. 

Again, it might be quite consistent with the transaction 
that the guarantee was made with a third party who was 
interested in the payee of the note and who might have given 
him credit on the strength of the guarantee that Jones* note 
would be paid. The fact that the writing does not necessarily 
show the person with whom the contract of guarantee is made 
makes it necessary to give verbal evidence, and this is what 
the statute prevents being given. 

On the whole we think that Smith could not be made 
liable on his guarantee; but, if the note were held by the Fed¬ 
eral Bank when it matured, and if the contract of guarantee 
were reallyi made with the bank, and if the bank brought the 
action upon it, it might possibly be held that, as the name of 
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the bank appeared in the writing, the provisions of the statute 
had been sufficiently complied with. 

Note Transferred by Payee with the Endorsement “ I 

Guarantee Payment of the within Note"—Bight 

of the Holder to Enforce Proper Endorsement. 

Question 169 .—A B transfers to C, for value, a note 
which is payable to hiB own order, endorsing it as follows: 
“ I guarantee payment of the within note. A B.” There is 
no other endorsement on the note. 

Is this endorsement sufficient to transfer the note to C, 
and is A B in a position of an endorser requiring notifica¬ 
tion if the note is dishonoured, or is he a surety? 

Answer. —In our opinion notice of dishonour is not requi¬ 
site to retain his liability. 

We do not think that the writing on the back of the note 
is technically an endorsement, or that it passes the title to 
the note. Ab C, however, has acquired it for value, he is 
entitled to a proper transfer, and can enforce the same by 
virtue of sec. 61 of the Act. 

Form of Bank Endorsement Stampb. 

Question 170. —Two branches of the same bank use 
different endorsement stamps for cash items, collections, etc. 
One reads “ Pay to the order of any bank or banker,” and the 

other reads “ Remitted for collection on account of . 

bank. J> Does it make any dilference which of these forms is 
used. If so, which is the better ? 

Answer. —The endorsement stamp with the words f< Pay 
to the order of any bank or banker,” is preferable, and is the 
one more generally used in practice. 

Non-trading Partnership—Liability of Partners on 
Negotiable Instruments. 

Question 171 .—To what extent are partners in a non- 
trading partnership liable to a bank: 
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1- In respect to an endorsement made by one member of 
the firm on a note given to them in settlement of an account 
for services, as for instance to solicitors. 

2. When an endorsement is given for the accommodation 
of the maker of a note. 

Answer .—As a non-trading partnership does not prima 
facie require to give promissory notes or accept bills, the 
making or acceptance by one partner in the name of the firm 
would not prima facie bind the partnership. Evidence of 
the actual transaction would be admissible, and if it were 
de facto a partnership transaction the firm would be bound. 
The endorsement of a bill or note payable to the order of a 
non-trading firm stands in a little different position. There 
is no prima facie presumption that a non-trading firm does 
not require to take a note or bill in settlement or payment 
of a debt due the firm, and if the firm's name were endorsed 
by one partner upon such a bill or note the endorsement 
would bind the firm if it were given in connection with a 
partnership transaction, but the firm would not be liable if 
the transaction were that of the individual partner only, 
unless de facto his authority as a partner extended to such a 
case. There are so many kinds of non-trading partnership^ 
that no general rule can be laid down as to what would and 
what would not be prima facie a partnership transaction. 
Much would depend upon the nature of the business and 
upon the course of dealing in the past, e.g., if a non-trading 
firm kept a bank account and were in the habit of discounting 
bills and notes payable to the order of the firm, there could 
be no question that for the purposes of the bank the scope of 
that partnership would authorize one partner to endorse the 
firm's name on the paper discounted, but if one partner in a 
non-trading firm which prima facie did not require capital 
to carry on its business, and which did not keep a bank 
account, should open such an account and discount paper 
in the firm's name, and if it should turn out that the whole 
thing was a fraud on the partnership, and that the firm did 
not authorize the transaction or get the benefit of it, we 
think the bank would have great difficulty in collecting from 
the firm upon its endorsement. 
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2. In the second case, the firm would not be liable unless 
it could be shown that the partner making the endorsement 
had de facto authority to make it. 

Failure of Consideration for Note—Does not Affect 
Right of Holder in Due Course to Enforce Pay¬ 
ment. 

Question 172 .—An insurance agent discounts with a bank 
notes in payment of premiums on a policy which it turns out 
was, for some reason, not issued. The bank takes the notes 
in good faith, asking no questions, as the maker is undoubted 
for the amount involved. At maturity the maker refuses 
payment, saying he did not receive the policy, and therefore 
did not get “ value ” lor his notes. Has the bank as holder in 
due course the right to enforce payment by law if necessary 
against the maker, and is not a person who gives notes bound 
to pay them when they come mto the hands of a third party ? 

Answer .—If the bank discounted the notes betou 
maturity and thus became the holder for valuable considera¬ 
tion and without notice ot any defect, the maker has no 
defence. If the third party mentioned is a holder for valuable 
consideration before maturity and is at the time of his acquir¬ 
ing title without notice of any defect in title., the mahei ha« 
no defence. See section 66, Bills of Exchange Act. 


('OLLAIERAL S*CUR 1 T\—IilGHIS 01 Hoi DEK 1 OR AatUE 

Question 178 —A bank discounts for a (ustomer his un¬ 
secured note for $1,000. Subsequently during the currency of 
this note the promissor hypothecates another party's note in 
his favour, as collateral security to his unsecured advance 
Would the bank be considered a “ holder for value ” or would 
its title be subject to the equities between maker and endorser? 

Answer .—The bank would be considered a holder for the 
\alue of the note hypothecated, up to the amount of $1,000, 
or an\ unpaid portion of it, and interest. (See sections 53 
and 54 of the Bills of Exchange Act). 
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PRESENTATION FOR PAYMENT NOT EXCUSED BY RttQUBSl 

from Drawer to Return the Bill before Maturity. 

Question 17Jf .—A has accepted & draft held for collection 
by Bank C, payable at Bank B, and the day before it falls 
due he instructs Bank C to return it to the drawers unpaid. 
Should Bank C present it at Bank B before returning? 

Answer. —A’s request should not excuse Bank C from duly 
presenting the bill on the day of maturity. 

Time and Demand Bills in England. 

Question 175 .—Please distinguish between an English 
time and demand bill of exchange. If a bill were sent to 
London office for collection, payable on demand in Edinburg, 
Scotland, would this be considered a demand or time bill? 

Answer .—An English time bill is a bill drawn m terms 
calling for its payment otherwise than on demand, or at sight, 
which in Great Britain is the same thing. A bill such as that 
described would be a demand bill and be payable on presenta¬ 
tion in Edinburg. 

Days of Grace in England. 

Question 170 .—How man) days of grace are allowed in 
England on bills drawn (a) at sight, (b) at three days’ sight, 
(c) at sixty days’ sight? 

Answer .—A sight bill payable in England is not entitled 
to days of grace, but is payable on demand. 

Bills drawn at three days or at sixty days’ sight are en¬ 
titled to three days’ grace. 

Days of Grace not Allowed on Demand Bills. 

Question 1 77.—Under direction from the drawer in a 
distant town, a demand draft is presented through a branch 
bank upon a firm with instructions to obtain immediate pay¬ 
ment. The drawees insist that they were entitled to one day’e 
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grace before paying. la the firm entitled to any period of 
grace ? 

Answer. —No; a demand bill is payable on presentation. 

Bill Drawn " at Sight/' with One Day's Grace. 

Question 178 .—A draft is drawn from one of the States 
in the United States where days of grace have been abolished, 
on a party in Canada. It reads, At sight with one day's 
grace, pay/' etc. How should this due date bo calculated ? 

Answer .—The draft is payable on the day after accept¬ 
ance. Section 42 of the Bills of Exchange Act fixes the 
days of grace to be allowed “ where the bill itself does not 
otherwise provide/' leaving other cases to be fived by the terms 
of the bill. The fact that it is drawn from a place where 
there are no days of grace does not affect the matter in any 
way. 

Lien Notes not Negotiable and Therefore not Subjeci 
to Days of Grace. 

Question 179. —Are there three days of grace on a lien 
note, (a) when left for collection or as collateral security; 
(b) when discounted. If a lien note is discounted, does it 
require a stamp? Can a lien note be protested if three days 
of grace are added? 

Answer. — (a) No. ,(b) No. 

The following ruling was given by the Finance Depart¬ 
ment over a year ago: 

“ We think it may be said generally of these lien notes 

that they begin with this language, ‘ on or before the. 

day . I promise/ etc. In addition there are several 

contingencies provided for in these instruments which may or 
may not happen. If any one of these contingencies does come 
to pass, the amount of the instrument becomes immediately 
due. 

“ It may, therefore, be said that instruments embodying 
these conditions arc not payable on demand or at a determin- 
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able future time and in consequence are not negotiable paper. 
These instruments, therefore, are not promissory notes within 
the meaning of the Act, and as such need not be stamped.” 

As the ordinary lien note is not a note within the meaning 
of the Bills of Exchange Act, protest is unnecessary. 

Alteration op Date of Maturity—Days op Grace. 

Question 180 .—A bill dated October lBt, payable 30 days 
after date, is, with the consent of all parties, accepted by the 
drawee as payable November 15th. Does the acceptance carry 
three days of grace, making the bill due November 18th? 

Answer.— Yes. November 15th is under such conditions 
the “ time of payment fixed by the bill,” and the acceptor is 
entitled to three days 3 grace (Bills of Exchange Act, sec. 42). 

Note Issued on June 30th "at One Month'--Date of 
Maturity. 

Question 181. -A note is drawn June 30th, at one month. 
Allowing three days 3 grace will date of maturity fall on Aug¬ 
ust 2nd or August 3rd? 

Answer .—August 2nd. The month is a calendar month, 
i.e. f from any day in one month to the same day in the next 
month. The note described would, therefore, be payable on 
August 2nd. (See section 46, Bills of Exchange Act). 

Bills op Exchange Act—What is Meant by the Time 
of Payment." 

Question 182 .—A by-law of a municipal corporation 
authorizes borrowings from the bank repayable on or before 
15th December. The note tendered is made payable on 15th 
December. With the three days 3 grace this makes the amount 
payable on 18th December. Tf we discount the note can the 
loan be said to be made strictly within the terms of the by¬ 
law? 

Answer. —If the by-law provides that a note shall be 
given for the amount borrowed thereunder, payable on or 
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before 15th December, we think a note payable on 15th De¬ 
cember is in order. The Bills of Exchange Act would recog¬ 
nize that as u the time of payment" fixed by the note, while 
making it “ due and payable ” on the 18th December. 

We are m any case of opinion that the irregularity, if one 
can be said to exist, would not invalidate the lender's claim. 

Note Payable at Payee's Office—Death of Payee. 

Question 188 —A note is made to read as follows: “I 
promise to pay AB or order at his office, etc ” AB endorses 
the note and has it discounted Before it is due AB dies and 
his office is closed up. Where must the note be presented for 
payment in order to hold AB'& estate on his endorsement? 

Answei —The note must be presented at AB’s former 
office, and if refused or there is no one then *o answer, it 
should be protested. See sections 88 and 89. 

Note Payable at a Branch Bank—Branch Closed and 

Business Transferred Elsewhere—Presentment 

Question 18 k —A note is payable at a branch of a bank 
at A., but after the making and before it is due, the branch 
at A. is closed and the books and business are transferred 
to B, at the branch of the same bank there, and the makers 
and endorsers know this. Presentation is made at the branch 
at B., and not to the makers and endorsers personally. Is this 
good, and, if so, how should notice of dishonour be worded to 
suit change ? 

Answer .—Such a presentation is not good. 

Leoal Bank Holidays. 

Question 185 —What holidays may a bank observe? In 
the case of a civic holiday, where all the banks in the place, 
finding by 12 o’clock that the bills they hold ha^e all been 
arranged for, close their offices at that hour, what is the result 
if some private holder of a bill due that day, or of a cheque, 
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presents the same after the bank is closed, and it is thereby 
dishonoured? 

Answer .—Banks in Canada may legally observe any holi¬ 
day they choose to keep, provided that in closing up their 
offices they are not breaking their contract with their cus¬ 
tomers, which may be either expressed or implied. A bank 
which opens a current account in effect agrees with the 
customer that it will be ready to honour his cheques if pre¬ 
sented within the ordinary business hours recognized among 
bankers. If it should without notice decide not to open or 
not to keep open the office on any particular business day, 
and the customer’s cheque should thereby be dishonoured, we 
think it would be liable to him for damages. 

The existing practice among bankers, of keeping Bomeone 
in the office on holidays which are not statutory holidays, to 
answer demands such as the above, seems to imply an under¬ 
standing on this point which amounts to a contract, but this 
may be modified, on reasonable notice, to any degree. We 
would think it reasonable that banks, in common with their 
neighbours, should keep the local holidays, and that it Bhould 
be understood that as soon as all notes and acceptances due 
have been arranged, the offices will be closed for the day. The 
closing of the offices on any day after reasonable notice in¬ 
volves no responsibility. 

Bill Drawn Payable at One Bank, and Accepted Pay¬ 
able at Another. 

Question 186 .—A draft drawn as follows: “ Pay to the 
order of myself at the Canadian Bank of Commerce, Mont¬ 
real/’ is sent to the Merchants Bank of Canada, Montreal, 
for collection, and accepted payable at the latter bank. Where 
should the draft be presented when due? Should the latter 
pay it, fleeing that there may be doubt as to where it is really 
payable? 

Answer .—Section 88 (a) declares that where a place of 
payment is specified in the bill or acceptance, and the bill is 
there presented, such presentment is properly ifSbade. The 
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provisions in the Act were evidently intended to legalize the 
previously existing practice of naming the place of payment 
in the acceptance, and not in the body of the bill (a practice 
of unquestioned convenience), and there has been no case 
before the courts since, where a different place of payment has 
been named in each. As the cases must be rare we should 
think it best to present such acceptances at both places named 
and so avoid all doubt. 

There is, we think, no question of the right of the bank 
at which the acceptor has domiciled the bill to pay it on his 
behalf if this payment is otherwise in order. In doing so it 
13 acting on the acceptor's authority. 

Presentation of a -Cheque for Payment—Due Diligence. 

Question 187. — A suburban office of a city bank (or a 
bank not a member of the clearing house) recei\es a cheque 
from a customer on Saturday at ten o'clock a.m., hands the 
Bame to its city office (or its clearing bank) on Monday, and 
such city office (or clearing bank) presents it for payment 
on Tuesday through the clearing house. Was the said cheque 
in your opinion presented for payment within a reasonable 
time within the meaning of the Bills of Exchange Act ? 

Answer .—We think so. The question is to be determined 
by the nature of the instrument, the usage of trade, and 
the facts of the particular case, section 86 (2). It is 
customary for persons receiving cheques to deposit them with 
their bankers, for such bankers to forward them to their cor¬ 
respondents for collection, when they are not drawn on bankB 
with which they make direct exchanges, and for the corres¬ 
pondents to present them for payment through the clearing 
house or otherwise on the following day. If such a mode of 
collection is admitted to be reasonable, and each party negoti¬ 
ates or forwards the cheque within twenty-four hours after 
it is received by him, the procedure is clearly in order. The 
Act contemplates a negotiation of cheques, which might 
delay their presentment without necessarily discharging the 
endorser. (See section 70 (2-3), and compare section 77 as 
to sight bills). 
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Acceptances Domiciled at the Agceptoh j b Bankers— 
Rights and Duty of the Banker on Presentation 
fob Payment. 

Question 188 .—A. deposits with a bank a sum of money 
in open account, upon which he from time to time issues 
cheques. At length, however, he accepts a draft, making it 
payable at the bank where his funds are. When the bill falls 
due and is presented at the bank for payment, is the bank 
bound to pay for it, the acceptor’s account being in funds but 
no authority having been given the bank to charge acceptance 
to his account? 

Answer. —In Bank of England v. Vagliano (1891), A. C. 
107, the judgment of Macnaghten, L.J., contains the fol¬ 
lowing statement of the law in the matter: 

“ The relation of banker and customer does not of itself, 
“ and apart from other circumstances, impose upon a banker 
“the duty of paying his customer’s acceptances. 

“ If authority is wanted for this proposition it will be 
“found in Robarts v. Tucker (1851), 16^Q. B. 560, where 
“ it was said by the court that * if bankers wish to avoid the 
“‘ responsibility of deciding on the genuineness of endorse- 
“ 1 ment, they may require their customers to domicile their 
“ ‘ bills at their own office, and to honour them by giving a 
“ c cheque upon the banker/ That implies that bankers may 
“refuse to pay their customer’s acceptance, and that such 
“ refusal is not inconsistent with the relation of banker and 
“ customer, or a breach of the banker’s duty to his customer.” 

“ If a banker undertakes the duty of paying his customer’s 
“ acceptances, the arrangement is the result of some special 
“ agreement, expressed or implied/’ 

The answer to the question would therefore be that in 
the absence of special circumstances governing the case, the 
bank would not be bound to pay its customer’s acceptance in 
the case mentioned, but it would be entitled, having paid it, 
to charge the amount to hie account. 
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Acceptances Payable at a Bank—Right to Change to 
Customers Account at Maturity. 

Question 1S9. —Has a bank a right, without special in¬ 
structions, to charge to the customer’s account at maturity, 
a note or acceptance which he has made payable at the bank? 
Is such a note or acceptance to be regarded as an order on the 
bank to pay the same? 

(2) Would your answer apply to past due notes or accept¬ 
ances? 

Answer. —A customer who makes his acceptances payable 
at a bank thereby authorizes the bank to pay the same at 
maturity, but it is clear that such an acceptance only gives 
authority to pay, and does not impose a duty. 

Duty to pay a customer’s acceptance for which sufficient 
funds are not at hand might, however, arise out of the course 
of dealing between him and the bank. 

(2) The bank should not pay an overdue acceptance with¬ 
out instruction from the acceptor. His relations to the 
other parties on the bill may be completely changed by its 
being overdue. 

(Note. —It has been said that in the Province of Quebec 
a customer’s note cannot be charged to his account except 
with hib special authority, and above answer is without refer¬ 
ence to that province). 

Payment by a Bank of a Bill on a Customer not 
Accepted by Him. 

Question 190 .—A bank has authority to pay the accept¬ 
ances of a customer, and through an error has marked and 
paid a draft on him which had never been accepted. Has it 
any recourse, or must it abide by its error ? 

Would Steele v. McKinlay (1880) L, R. 5 App. Caa. 754 
apply ? 

Answer .—Where a bank has voluntarily made a payment 
on behalf of a customer we are of opinion that, unless there 
is eome special reason to the contrary, they cannot get back 
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the money from the party to whom it was paid, although we 
think they could in this case have corrected their error if 
the draft had been only marked good and not paid, 'The cus¬ 
tomer could ratify their act, but if he refused to treat the 
payment as properly made on his behalf the bank is left to 
any equitable rights it may have. 

It seems to us, however, that the error should not neces¬ 
sarily involve a loss. Either the bill is drawn for an amount 
which the customer owes, in which case the paying bank 
might get an assignment of the drawer’s claim on the drawee, 
or the latter might very properly ratify the payment; or it is 
a bill the payment of which by the drawee would entitle him 
to claim back on the drawer in whole or in part, in which 
event there should be some arrangement possible between the 
drawee and the bank which would protect the latter. 

Steele v. McKinlay does not help the matter. 

Bill Accepted by Two Drawees—Right of the Bank at 
which the Bill is Domiciled to Charge it to the 
Account of One of the Acceptors. 

Question 191 .—A bill drawn on and accepted by two 
drawees is made payable at a bank. Is the bank authorized 
at the maturity of the bill to pay it and charge it to one of 
the two acceptors? 

Answer .—The bank has clearly no authority (in the 
absence of some special agreement) to pay such an accept¬ 
ance and charge it to one of the acceptors. We also think 
that if the bank had become the owner of the bill before 
maturity, and held it when it fell due, it would not (in the 
absence of agreement) have the right to set off the amount 
against one of the acceptors. Set-off ” must not be con¬ 
founded with a counterclaim.” If the acceptor, having a bal¬ 
ance to his credit, Bhould sue the bank therefor, the bank 
might counterclaim in the action against him and the other 
acceptor for the amount of the bill, and thus practically 
obtain payment in this way—but this depends not upon the 
law of set-off, but upon the practice of the court, and in some 
countries “ counterclaim ” is not allowed — the defendant 
must bring a cross action. 
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Draft —“ No Protest fob Non-Acceptance/' Return of 
Bill Dishonoured on Day following Maturity. 

Question 192 .—A draft sent by Bank A to Bank B for 
collection with instructions —“ No protest for non-^aocept- 
ance ” attached, was returned by Bank B to Bank A on the 
first business day after the maturity of the bill unprotested. 
Can the drawer of the bill decline to take it up on his being 
requested to do so by Bank A? If not, can Bank A hold 
Bank B liable for the amount? Under section 99, Bills of 
Exchange Act, is not the return of the bill unpaid a good 
notice of dishonour ? 

The bill in question bore only the endorsement of the 
drawer, he having made it payable to his own order. 

Answer .—As the return within the proper time of the 
dishonoured bill was in point of fact notice of dishonour, 
we do not think Bank A can refuse to take it back, and if 
they notify their customer within the proper time of the dis¬ 
honour, either by a formal notice to that effect or by sending 
him the dishonoured bill, he is liable. 

The rights of the parties are not affected by the fact that 
there is no endorsement other than that of the drawer. If 
Bank A’s customer had been an endorser and not the drawer, 
he would in turn have the same right to pass on the bill to 
the drawer. 

Inbanity of Customer—Charging of Acceptances. 

Question 198 .—A customer of a bank, who has become 
insane, has a balance at his credit. Before becoming insane 
he accepted drafts payable at the bank. The manager of the 
bank knows that the customer has been placed in an asylum, 
but has not been notified by anyone of his insanity. Would 
the bank be safe under such circumstances, in charging the 
acceptances to the customer’s account? 

Answer. —The insanity of the customer, to the knowledge 
of the bank, has the effect of revoking this authority, and the 
bank would not be justified in paying the acceptances. That 
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the bank has not been officially notified of the customer's 
insanity does not signify; the fact that it is known to them is 
sufficient. 

Dishonoured « Cheque—Acceptance of Tender of Pay¬ 
ment After Banking Hours. 

Question 19b •—A cheque drawn on Bank A. by B. is for¬ 
warded for collection by Bank C. to Bank D, A. refuses the 
cheque, “ N. S. F.,” but B. tenders payment during the day 
or after three o’clock to D. Does D. incur any liability and, 
if so, what and to whom, in accepting payment ; stamping it 
paid and delivering it to B. or his properly accredited repre¬ 
sentative ? Apart from its legal aspect, is it not possible that 
such action on the part of D. would be regarded as an un¬ 
friendly act by A. ? 

Answer. —Bank D/s acceptance of payment would be in 
the interest of all parties concerned, and we can see no ground 
for its being regarded by Bank A. as unfriendly, especially if 
the settlement was tendered after three o’clock. The drawer 
might have deposited to cover and requested Bank D. to 
present again, but D. would be under no obligation to do 
that, even if requested by Bank A. as well as by the drawer. 

Bill Accepted Payable at a Bank where the Drawee 
Has no Account. 

Question 195 .—May a bank refuse to take money with 
which to pay a draft held by another party, from the drawee 
of the same, the draft having been accepted by him payable 
at the bank ? He has no current account with them. 

Answer. —The bank is quite at liberty to refuse to take 
money from anyone not a customer with which to retire a 
note domiciled by him at the bank. No person can be forced 
to act as agent for another against his will. 

Partial Payment of a Bill—Should a Bank Accept? 

Question 196. —Is there any law relating to p^rt payment 
of a bill (by promissor or acceptor or his agenV) held by a 
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collecting agent? A case came to my notice where a part 
payment was left with a bank to apply on a bill payable 
there, but held by another bank The bill was duly presented, 
and the part payment left by the acceptor was offered to 
the collecting bank and refused by them. The bill was pro¬ 
tested and returned for non-payment, and the money intended 
as a part payment returned to the acceptor. What I would 
like to know is if the bank did right, according to the law, in 
refusing to accept a part payment, endorsing it on the bill, 
protesting (if necessary), and returning the bill along with 
the remittance: This latter is the course I should think to be 
the best business, but I have been unable to find a law cover¬ 
ing the point. 

Answer .—There is no direct statute that we know of 
relating to partial payment of a bill. It is established, how¬ 
ever, that the holder may accept partial payment without in 
any way affecting his claim on the drawer or endorser for 
the balance, provided he does nothing otherwise that would 
release him, but he is quite free to refuse to accept anything 
but payment of the whole amount of the bill, and this appears 
lo be the English practice. We think, however, that the plan 
suggested is quite permissible, namely, to take the money 
tendered, if offered strictly as a partial payment, and then 
protest the bill so as to retain recourse against the other par¬ 
ties to it—indeed under some circumstances any other course 
might be prejudicial to the interests of the owner of the 
collection. 

Rights of the Holder of a Cheque against the Drawee 

Bank. 

Question 197 .—In your reply to Question 196, you say 
that the acceptance by the banks of the cheques for part of 
their amount would as a practice be open to objection. Would 
you kindly state the principal objection? 

(2) You also imply that to give the holder a right to 
demand payment of part of the cheque when there were in¬ 
sufficient funds for the whole “ would involve serious conse¬ 
quences/' In Girouard’s Bills of Exchange Act, 1890,” 
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p. 260, the case of Gore Bank v. Royal Canadian Bank, is 
quoted: “If a bank refuse to pay a cheque, having sufficient 
funds of the drawer for the purpose, the holder can compel 
payment in equity.” If this rule holds good it might be in 
the interest of all to extend it to a case of “ insufficient funds.” 

Answer. —(1) The chief objection is the trouble and risk 
of error involved, for which the trifling profit derived from 
the class of accounts where such things might happen would 
never pay. 

(2) The remark cited is contrary to the well-recognized 
rule, that until a cheque has been accepted the holder is not 
in privity with the bank, and no one can proceed against it 
in connection with the cheque except the drawer. It had 
nothing to do with the merits of t he case, but was a mere 
passing remark. 

As to the consequences of a change in the law, the follow¬ 
ing among other considerations may be mentioned: 

If the holder had a right to demand payment it would 
involve a duty on the part of the bank to pay on his demand 
if it held funds, and a consequent iesponsibility to him for 
any error in refusing payment. At present, whether the 
bank pays a cheque or refuses it, if it refuses one cheque 
and immediately afterwards pays another, if it overlooks a 
credit, or charges the customer with a wrong debit, the matter 
is one which affects only the bank and the customer, and 
a reasonable and friendly settlement of any mistake is in 
practically every case assured. It needs little imagination 
to forecast the difficulties that would arise if the bank had 
to reckon with a holder who was ( (or thought he was) un¬ 
justly treated. To give such a right to holders of cheques 
for which there arc insufficient funds is open to other practical 
objections, such as the labour and risk of error it would 
involve, and the endless disputes which might be expected to 
result. 

Neglect to Pbesent Note at Maturity Does not Dis¬ 
charge Maker. 

Question 198. —(a) A customer of bank X takes a note 
from B. made payable at bank X, but does not leave it for 
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collection. On due date promissor calle at bank to pay note 
and is told it is not there. Does this have any bearing on 
promissory obligation to pay after due date? 

Answer. —(a) Omission to present the note at maturity 
at the place where it is payable does not discharge the maker, 
but, payment having been tendered there, interest would 
cease to accrue and in any suit commenced against him be¬ 
fore actual presentment was made costs would be at the dis¬ 
cretion of the Court. It has been held that it is the makers 
duty to have the payment at the place of domicile when the 
note matures and, if the note is not there, to leave the pay¬ 
ment there to await presentation. 

Note Crossed “ Given for a Patent Right " and Payable 
at tiie Office of Maker's Bankers. 

Question 199. —Is a bank justified in charging to a cus¬ 
tomer’s account a note of that customer which is crossed 
44 given for a patent right/’ and is made payable at such bank; 
or would the bank incur liability in refusing payment of such 
a note, there being sufficient funds at the customer’s credit at 
the time the note was presented? 

Answer .—The bank would be perfectly justified in paying 
the note, but would not be bound to do so as between itself 
and customer, and would incur no liability in refusing to 
pay it. 

Cheque or Acceptance Signed for a Firm by an Attor¬ 
ney, Presented after the Attorney’s Death. 

Question 200 .—Would a bank be justified in refusing 
payment of a cheque signed by, or a bill accepted by, a person 
holding a power of attorney for a firm and signing as such, 
after having received advice of the attorney’s death ? 

Answer .— Assuming that the cheque or bill had been 
delivered before the attorney’s death, the bank should not 
refuse payment because of his death. 
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Demand Bill Presented fob Payment Three Days After 
Acceptance 

Question 201. —(1) Is a bank justified in paying an 
acceptance drawn “ on demand ” and accepted payable at the 
bank and dated a certain day—if same is presented two or 
three days after the date of its acceptance ? 

(2) Js a demand draft of the nature of a cheque after it 
is accepted, or does it become past due if not presented where 
it is payable, on the day the acceptance is dated? 

Answer .— (1) We think a bank is justified in paying on 
behalf of a customer a demand bill which lie has accepted 
payable at the bank, if presented two or three days after the 
date of hig acceptance. 

(2) We do not think a demand draft is of the nature of 
a cheque after its acceptance. Section 8G (b) of the Bills 
of Exchange Act indicates that if not presented within “ a 
reasonable time ” it must be regarded as an overdue bill. We 
do not think that this would necessarily involve that the bank 
should refuse to pay it if presented after a reasonable time 
had elapsed, but it would be more prudent to ask instructions 
from its customer before doing so. 

The same question might arise in the case of an overdue 
acceptance not payable on demand. The fact that it is over¬ 
due does not lessen the liability of the acceptor to pay, and 
we should suppose that the bank to which it was presented 
would be entitled to pay and charge the item to his account, 
but it would be the more prudent course to refer such bills 
to the acceptor first, as he might have some defence or offset 
available against an overdue bill. 

Acceptance Presented for Payment at Bank After 
Maturity. 

Question 202 .—Is it proper for the bank to pay a cus¬ 
tomer’s acceptance after maturity, assuming that it has funds 
at the customer’s credit, that the acceptance is in order, and 
that it has been made payable at the bank ? 



122 CANADIAN BANKING PRACTICE. 

Answer .—We think that the bank should ask its customer 
for instructions before payment, The bill being overdue, his 
position with respect to the holder of the bill is altered, and 
his rights might be injured if the bank should intervene and 
pay. 


Draft not Presented by Collecting Agents on Date of 
Maturity. 

Question 208 .—Brown & Co., of Montreal, make a draft 
on Jones, of Hamilton, through the " A ” Bank. The latter 
send it to their agents, the “ B ” Bank in Hamilton, for col¬ 
lection, and it is accepted in the usual course. Through an 
oversight on the part of the “ B ” Bank the draft is not pre¬ 
sented for payment until fifteen days after the due date. Five 
days after its maturity Jones absconds. The “ A ” Bank now 
apply to the “ B ” Bank for payment on behalf of their cus¬ 
tomers, Brown & Co. “ B ” Bank refuse, claiming that “ A ” 
Bank Bhould have asked for the draft. Who is responeible? 

Answer .—Wc do not think there is the slightest doubt 
that the collecting bank must bear the loss. If the item had 
been marked "no protest,” the position would be otherwise. 
In the instance which is now submitted apparently the duty 
of the collecting bank was to give notice of dishonour in case 
of non-payment. As they failed to do so, the drawers of the 
draft are discharged, and the bank in Montreal has a right to 
look to the collecting bank for protection. 

Cheque—Delay in Presentment for Payment. Ke- 

COURSE AGAINST THE DRAWER. 

Question 20 Jf. —A gets B to give him his cheque on bank 
Y for $500. He asks bank Z in the same town to cash it and 
hold it for a week without presenting, at the end of which, 
he, A, will take it up. If he fails to do so and the cheque is 
refused, would bank Z have a valid claim on B (a) if the 
cheque were dishonoured for want of funds, (b) if B had 
countermanded payment? 
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Is B responsible to & holder for value, until discharged 
by the Statute of Limitations, notwithstanding any delay in 
presentation which does not cause him actual damage? 

Answer . —We think the drawer of the cheque is liable 
notwithstanding the non-presentation of the cheque for pay¬ 
ment, until relieved by the Statute of Limitations; unless 
he suffers actual damage through delay. 

Draft Lost by Person uith whom it WAb Lett for 
Acceptance—Position of Presenting Bank. 

Question 205. —Bank A received a sight draft from bank B 
drawn on C who are customers of bank A. Bank A presents 
the draft and after se\enteen days outstanding C claims draft 
is lost. Can bank B reco\ci from bank A for amount of 
draft? 

Answer . —No, if tire draft being unaccepted forty-eight 
hours after presentation, bank A immediately gave notice to 
bank B of this and of its mabihty to obtain the return of the 
draft, as soon as that inability became known to it. Other¬ 
wise, bank A is liable 

Demand Note with an Endorser, Held as Collateral 
Security—Presentation for Payment. 

Question 206 —Under section 181 of Bills of Exchange 
Act it is provided that where a note pa>able on demand has 
been endorsed, and with the assent of the endorser delivered 
as a collateral or continuing security, it need not be presented 
for payment so long as it is held as security. Must this assent 
be m writing, or may it be by verbal understanding ? 

Answer .—The assent may be written or verbal, but the 
latter would be open to practical objections in cases where 
the facts admitted of difference of opinion or dispute. 

Demand Note, Bearing Endorsement, Given as Colla¬ 
teral Security—Prescription. 

Question 207. —A demand note is endorsed and given as 
collateral security. Is there a prescription of time on that 
note, the note not bearing interest on its face ? 
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Answer. —Section 181 of the Bills of Exchange Act, which 
is as folloire, governs: "If a promissory note payable on 
demand, which has been endorsed, is not presented for pay¬ 
ment within a reasonable time, the endorser is discharged: 
Provided that if it has, with the asBent of the endorser, been 
delivered as a collateral or continuing security, it need not be 
presented for payment so long as it is held as such security.” 

Death of a Customer—What Constitutes Notice. 

Question 208 .—If mention of the death of a customer 
appears in the daily papers, would this m itself constitute 
notice under eec. 167 of the Bills of Exchange Act? If the 
notice had not been observed by the bank, would it be affected 
thereby ? 

Answer .—If the information in the newspapers were true, 
and it came within the knowledge of the bank, it would no 
doubt be notice of the customer’s death, and the bank would 
be bound not to pay the customer’s cheques presented there¬ 
after. The bank would not be bound by any information in 
the newspapers which had not come under its actual notice. 

Notice of Customer’s Death. 

Question 209 .—Re sec. 167, Bills of Exchange Act: (J) 
What constitutes notice of a customer’s death? (2) Would 
a bank be justified in refusing payment on the strength of one 
of its officers having heard of a customer’s death? 

Answer .— (1) Any information received by the bank from 
which the death of the customer may be fairly inferred, must 
be held to constitute notice of his death. 

(2) Generally speaking, any information received by an 
officer of the bank which is within the condition would not 
only justify the refusal of the cheque, but would put on the 
bank the burden of paying the cheque, if paid, at its own 
peril; i.e., if it should prove that the information is correct 
the bank would not have the right to charge the cheque to 
the customer’s amount. 



CANADIAN BANKING P & ACTWB . Xl£ 

Whether information which has reached any officer of the 
bank is to be regarded as knowledge on the part of the bank, 
would depend somewhat on the circumstances, the position of 
the officer, etc. 

Death op Customer—Cheque Paid After Death but 
Before Notice. 

Question 210 . —Can a bank be held responsible for paying 
a cheque after maker's death, but before such news is known 
to its officers ? 

Answer —No. 

Death of Customer—Payment or Cheque Certified 
Before Notice of Death. 

Question 211. —“A" Bank presents a cheque drawn on 
“ B 99 Bank which “ B 99 Bank initials “ O.K.” by the ledger 
keeper. “ A 99 Bank deposits the cheque in the usual way 
through the clearing house but f ‘ B 99 Bank refuses payment, 
stating that the drawer is dead and that the cheque was marked 
“ O.K.” by the ledger keeper without the knowledge of the 
manager. Has “ B 99 Bank the right under these circum¬ 
stances to refuse payment? 

Answer. —If the marking on the cheque was in accord with 
the usual practice of the bank the fact that it was marked 
by the ledger-keeper without the knowledge of the manager is 
immaterial and the marking must be taken to amount to cer¬ 
tification by the bank. The cheque was practically paid when 
it was thus certified, and if the bank had no knowledge of the 
death of their customer when it was presented for certifica¬ 
tion, the entry made to his account was in order. 

Bight of a Bank to Hold Balance at Credit of a 
Customer's Account as Security for an IJnmatured 
Note. 

Question 212. —A bank discounts a note with its cus¬ 
tomer’s endorsement. Before the note matures the customer 
dies. Has the bank the right to hold back sufficient money 
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of any balance deceased may have had at credit, as secifrity 
until the note matures, it having good reason to suppose that 
the maker of the note cannot pay same ? 

Answer .—Until the note has matured the bank has no 
claim against the customer’s estate which it would have a 
right to enforce. It cannot hold back any balance at his 
credit. 

Insufficient Funds fob a Cheque—Can Amount to 

Credit of Drawer's Accoint be Applied in Partial 

Payment? 

* 

Question 218. —A has a cheque for $80, signed by B, on 
our savings department, but B has only $40 to his credit; is 
the bank justified to pay to A the balance remaining to B’s 
account without any notice? What would you think of a 
debit slip on B'e account to withdraw the balance remaining 
to his credit, and apply that amount as a partial payment on 
the back of the cheque? 

Answer. —The bank should refuse payment—“Not suffi¬ 
cient funds.” 

Insufficient Funds for a Cheque—Holder Cannot 
Demand Partial Payment. 

Question 21b .—Would you think it well to amend the law 
so as to give to the holder of a cheque for which there are not 
sufficient funds, a right to receive whatever amount there may 
be at credit of account ? 

Answer .—As far as the interests of the banks are con¬ 
cerned we think that any legislation giving the holder of an 
unaccepted cheque rights against the bank would be highly 
undesirable. At present banks are responsible only to their 
own customers for what they do, or omit to do, in respect to 
any unaccepted cheque, and to alter this position would in¬ 
volve serious consequences. 

Lobt Draftb—Security Required Before Issue of 
Duplicate. 

Question 215. A purchases from a bank at Toronto a 
draft on its Montreal office, which is lost in the mails. A 
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asks the bank for a duplicate draft, offering to give them a 
bond of indemnity, signed by himself and the payee, for 
twice the amount of the draft, but the bank insists upon 
having another substantial name. Are they legally entitled 
to demand this? 

Answer .—We think that they are entirely within their 
rights. A mere release of the rights of the purchaser of the 
draft and of the payee does not help the matter, nor justify 
the acceptance of a bond of indemnity from them, which the 
bank does not regard els financ iall> sufficient. The point is 
that it the draft in question ha* been received by the payee 
and endorsed by him, a holder in due course has an unques¬ 
tionable right to collect the amount from the bank; and 
besides, if the payee were not honest, he could, even after 
giving the indemnity and procuring a duplicate, endorse the 
original if it afterwards reached his hands, and it might 
become a valid claim in the hands of a third party. In the 
view of the responsibility of the bank on the draft itself their 
request is quite reasonable. 

Delay in Mail — Cheque Reiuiived Dishonoured 1 — 
Responsibilui 

Question 216 .-—A cheque on a suburban branch is sent 
through the clearing to the main office of the drawee 
bank and mailed to the branch the same night. Through a 
post office error the letter is sent to another town and ib not 
received by the branch for five days. The cheque is returned 
dishonoured to the bank which originally cashed it, but that 
bank refused to accept it although notified that the letter con¬ 
taining it had gone astiay. Who must bear the loss, the post 
office, the mam office of the bank through which the cheque 
was cleared, or the bank which cashed it originally ? 

Answer .—Section 91 of the Bills of Exchange Act excuses 
delay m making presentment for payment when the delay is 
caused by circumstances beyond the control of the holder and 
the error in the post office would come within that category. 
The loss would require to be borne by the bank which origin- 
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ally cashed the cheque, The other banks were merely their 
agents for collection and appear to have followed the ubueI 
procedure and to have exercised ordinary care and diligence, 
which is all they are required to do. 


Endorsed Note Lost in the Mails and not Phesented 
fob Payment on Date of Maturity. 

Question 211 .—A customer deposits with the bank a note 
for collection, on which there is a good endorser. The note 
is payable at a distant point, and when deposited for collec¬ 
tion has still two months to run. The bank forwards it at 
once to its agents for collection, but on enquiry ten days after 
maturity of the note they find that their letter has never 
been received. The makers of the note are worthless. Was* 
not the endorser discharged for want of notice, and woul£ not 
the bank be responsible for neglect in not looking for an 
acknowledgment of the letter ? 

Answer .—Section 91 of the Bills of Exchange Act excuses 
delay in presentation when “caused by circumstances beyond 
the control of the holder, and not imputable to his default, 
misconduct or negligence/' We think that the bank's neglect 
to see that the letter was acknowledged was not negligence 
within this section, and that the delay was beyond its control. 
There appear to be no English cases covering the point, but 
there are some American cases in which it was held that delay 
in the post office when a bill is mailed in good time, is a valid 
excuse for delay in presentation. 


Payment of Original Draft, Accounted Lost, After 
Duplicate has been Paid. 

Question 218 .— u Awho resides in Montreal buys a 
sola draft from his bankers on their Toronto branch, payable 
to <( B" or order, and the draft was lost, The bank gives 
“ A " a duplicate, which was duly paid in Toronto. If the 
original is subsequently presented for payment by an inno¬ 
cent holder would the bank be compelled to pay it ? 
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Answer ,—If the original draft reaches the bank properly 
endorsed it has to be paid. The circumstances call for a 
satisfactory indemnity before the duplicate is issued.. 

Certified Cheque Lost in Mails—Bank Entitled to 
Bond op Indemnity before Payment op Duplicate, 

Question 219 .—A municipal corporation issues a cheque 
payable to the order of “Good Roads Commission , 19 and the 
cheque is marked u accepted 99 by the bankets of the munici¬ 
pality. The cheque was loBt in the mails. The municipal 
corporation wish to issue a duplicate and ask the “ Good 
Roads Commission ” for a bond of indemnity, which is re¬ 
fused on the ground that the original cheque had not been 
received. Would it be sufficient for the municipality to give 
the bank accepting the cheque a “ stop payment ” of the lost 
cheque and then issue a duplicate ? Could the bank properly 
ask for a bond of indemnity from the municipality before 
paying the duplicate if the duplicate is not to be charged to 
the municipality? Could the municipal corporation properly 
ask for a bond of indemnity from the “ Good Roads Commis¬ 
sion ” that it would not negotiate the lost cheque? 

Answer .— The bank through its certification of the first 
cheque having rendered itself liable to a holder in due course 
is entitled to require a bond of indemnity from the munici¬ 
pality before acting on a “ stop payment 99 order or paying a 
duplicate. The question of whether the municipality is 
entitled to require bond of indemnity from the Good Roads 
Commission is a matter with the propriety of which the bank 
is not concerned, but we do not think in the circumstances 
the Commission could be required to give a bond. 

Lost Cheque. Right of Drawee to Indemnity on Issue 
of Duplicate. 

Question 220 .—A cheque is lost in transmission between 
a bank in Montreal and one in Toronto. The drawer ref usee 
to give a duplicate unless the bank in Montreal gives a bond 
of indemnity. Is the latter obliged to do thift^ Would not 
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the drawer be relieved of liability by stopping payment of the 
cheque? 

If the cheque had been certified by the bank on which it 
is drawn, what would be the right procedure? 

Answer .—Under section 156 of the Bills of Exchange Act, 
the drawer on giving a duplicate is entitled to suitable indem¬ 
nity, and the Bank in Montreal must furnish it to his satis¬ 
faction, or, if they cannot agree, to the satisfaction of the 
court. The stopping of such payment does not relieve the 
drawer from liability, inasmuch as the cheque might be nego¬ 
tiated and in the hands of third parties, who would, if the 
cheque were dishonoured, have a valid claim on the drawer. 

IE the lost cheque has been certified, the rights of the bank 
on which it has been drawn have to be considered. Its strict 
rights depend on the nature of the certification. If this 
amounts to an acceptance it is entitled to be fully indemni¬ 
fied, and in any case the practical course is to include both 
the drawer and the bank in the indemnity furnished. 

Cheque Lost in Mail—-Right a against Customer from 
Whom Received and against Endorser, 

Question 221 .—A customer deposits a cheque drawn on 
an out-of-town point, which is duly credited to him, and 
sent by mail for collection. It is lost in the mails, and 
drawer refuses io give duplicate unless the bank indemnify 
him. 

(1) Is the bank not entitled at once to charge the 
amount of the lost cheque against the customer’s account? 

(2) Is the bank under any obligation to give the required 
bond of indemnity ? 

(3) Should not the customer give the bond? 

(4) If the cheque had been payable to another party, 
who endorsed it to the customer, how can he be made respons¬ 
ible to the bank? 


Answer. —The bank cannot charge the customer's account 
with the lost cheque unless it has an understanding with 
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him that although it has credited the amount to him ( i.e, t 
has cashed or negotiated the cheque) it was acting as his 
agent in collecting it- In the absence of a special contract 
the bank had only the remedy which it would have against 
any endorser; it must procure a duplicate from the drawer, 
present it, and if dishonoured give the customer due notice. 
Possibly, if a “ copy ” is presented under section 120 of the 
Bills of Exchange Act, and the drawee bank replies, M no 
funds,” and the cheque is protested, the bank would have an 
immediate right of action against the endorser, and could 
charge the amount to his account. 

(2) The bank, ah holder, is the only party who can 
obtain a duplicate and must give the security. (Section 156). 

(3) The customer is not concerned until the bank had 
established its right to charge him, as above descubed. 

(4) An endorser on a lost cheque who comes between the 
drawer and the customer may be made to endorse a dupli¬ 
cate (on suitable indemnity being given), or he may be sued, 
and undei section 157, cannot set up the loss of the cheque, 
if indemnified. 

Cheqie Sent ior Collection and Lost in Mails—Un¬ 
avoidable Delay in Presentation Does not Dis¬ 
charge Drawer. 

Question 222 .—On July 18th we ^ent a cheque on a 
branch of La Banque Ville Marie to that branch for collec¬ 
tion. On July 26th (which would be the usual time to ask 
its fate), hearing of the suspension of the bank, we wired 
them to remit cash or return it at once, to which they replied 
that it had not been received. On the same day we notified 
the endorsers (from whom we have a general waiver of pro¬ 
test), that it had not been paid, and suggested that they 
notify the drawer. 

The drawer writes that the cheque has not been charged 
to him, but that, as he sent it to the endorsees on July 14th, 
they had ample time to cash it before the suspension, and 
he disclaims any responsibility. As they are out-of-town 
customers, we claim that the cheque was forwarded in the 



\%% CANADIAN BANKING* PRACTICE. 

ordinary course of business, and the drawer was notified of 
its non-payment as speedily as circumstances permitted. On 
whom do you think the loss (if any) should fall? 

As the cheque has not turned up in the mails, as yet, 
what action should be taken? 

Answer .—We think the drawer is responsible notwith¬ 
standing the delay in presentation, assuming that there was 
no unreasonable delay on the part of the payee or the bank 
in sending the cheque forward. 

If a cheque is not presented within a reasonable time, 
then under sec. 166 1 (a), the drawer is discharged to the 
extent of any damage he suffers by such delay, but delay in 
making presentment for payment is, under sec. 91, excused 
when the delay is caused by circumstances beyond his con¬ 
trol. Delay in the post-office would, we think, come within 
this rule. 

Rights of Parties to a Lost Cheque, the Drawer being 

Dead. 

Question 223 .—A cheque on a distant point is cashed 
for a customer, and is subsequently lost m the mails. The 
drawer of the cheque dies and the legal representatives 
refuse to give a duplicate cheque. There were funds to pay the 
cheque when drawn. What is the position of the parties? 

Answer .—The matter may be regarded in this way: the 
delay in presenting the lost cheque has not discharged the 
drawer or endorser (see sections 91 and 105, Bills of 
Exchange Act), but the death of the drawer has counter¬ 
manded the order to pay, and the drawee bank could there¬ 
fore not pay the cheque if it Bhould now be presented. Sec¬ 
tion 156, respecting the right to demand a bill of the same 
tenor, would not apply, as the cheque of the executors would 
not be the same thing as the cheque of the drawer himself, 
for if the estate were not solvent the giving of snch a cheque 
would create a preference. This they cannot properly do, 
and besides if the bank did not pay it die executors would be 
personally responsible—a liability they are not obliged to 
undertake. 
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It is quite clear that the rights of the parties etili sub¬ 
sist notwithstanding the disappearance of the cheque, &ud 
we think that the holder could make a claim upon the estate 
for the amount of the cheque. On proof of the facts, and on 
suitable indemnity being given, such a claim should succeed, 
under section 157 of the Act. 

Cheque Cashed by a Branch of a Bank other than the 
Branch on Which it was Drawn—Sent for Col¬ 
lection and Lost in Mails. 

Question 22J +.—A cheque on a bank in Hamilton in 
favour of A. was cashed for him by a bank in Toronto. It 
was forwarded by mail in due course for presentment, but 
the letter has not reached its destination, and the drawer 
has since failed. What are the bankas rights against the 
drawer of the cheque arid against A? 

Answer .—Under clause 91 of the Bills of Exchange Act, 
“ delay in making presentment for payment is excused when 
the delay is caused by circumstances beyond the control of 
the holder.” Delay through loss in the mails is, we think, 
such as comes within this definition. The bank's rights 
against the drawer and endorser of the above cheque are 
therefore just such as they would be against similar parties 
to a bill which is not due, and they continue liable thereon 
until the cause of delay ceases to operate. 

The bank's remedy in the case is provided by sections 
156 and 157 of the Act. It has a right to demand a duplicate 
cheque from the drawer on giving suitable indemnity, and 
if this is then duly presented, and, if dishonoured, notice 
given, suit can be brought against the drawer and endorser. 


Stop Payment of a Cheque—Subsequent Negotiation 
by Third Party in Good Faith. 

Question 225 .—A issues a cheque payable to B or order, 
and subsequently stops payment of same. The cheque is 
negotiated to C, who does not know of payment having been 
stopped. 
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The cheque having been dishonoured, is C entitled to 
recover the amount from A, the drawer of the cheque? 

Answer .—The holder's position in this case is precisely 
the same as that of the holder of any negotiable bill of 
exchange. If notice of dishonour has been given he can sue 
both the drawer and the endorser. 

Defacement of Cheques after Payment of Same has 
been Stopped. 

Question 226 . —John Johnson gives his cheque to James 
Peterson, and subsequently instructs his bank to stop pay¬ 
ment. Cheque is presented by mail by a second endorser, 
Peter Smith. The bank writes, “payment stopped/' on face 
of cheque in red ink. Since cheque was the property of 
Peter Smith, was the bank justified in mutilating it? 

Answer .—It would have been more discreet for the bank 
to have pencilled the reason for refusal on the back of the 
cheque as usual. Nevertheless, the holder's rights are in no 
way prejudiced by the so-called mutilation. 

The difficulty would not have arisen had the cheque been 
protested. 

Cheque Issued bv Treasuber of a Municipality — In¬ 
structions to Stop Payment Given by a Coun¬ 
cillor. 

Question 227 .—An account is passed by a town council 
and a cheque issued in regular form. Before presentation, 
the bank received verbal instructions from one of the coun¬ 
cillors to stop payment of the cheque, and subsequently, 
similar instructions purporting to come from the town treas¬ 
urer are received by telephone. On presentation of the 
cheque for payment, the treasurer is called up by telephone 
and denies having given any instructions regarding the 
cheque. Would not the bank incur liability for damages if 
payment were refused, there being sufficient funds at credit 
of the account? 

Answer .—A municipal councillor has no authority to 
countermand payment of cheques issued by the treasurer of 
a municipality, and if his instructions were acted upon 
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without reference to the treasurer it is possible that the bank 
would be liable in any action by the corporation for dam¬ 
ages, although this liability would not be a serious matter if 
it could be shown that the bank had taken precautions to 
safeguard its customer's interests. Proper precaution would, 
we think, involve m the case instanced an immediate com¬ 
munication with the treasurer on receipt of the councillor's 
message, or if this was not done, confirmation by letter of 
the telephone message purporting to come from the treas¬ 
urer. 

Stop Payment of a Draft Issued by a Branch B vnk on 
Another Branch. 

Question 228. —Can a branch bank legally stop payment 
of its own draft on another branch ? Ido not see how it 
can if the draft is presented by an innocent holder for value 
and the endorsement purports to be that of the payee. Will 
be glad of your opinion and reasons Bills of Exchange Act 
in force here (Jamaica) is the same as the English Act. 

Answer. —The blanch which issued the draft might 
countermand payment, but the bank would be taking the 
risk of any claim which the holder would have against it by 
reason of the dishonour of what is its own demand obligation 
and payment of which an innocent holder for value could 
enforce. 

Stop Payment of a Marked Cheque. 

Question 229. — (1) The successful tenderer for a contract 
being let by the town of B, discovers after being awarded the 
contract, that he has made a mistake in his calculations. He 
asks to have his tender cancelled and the accompanying 
marked cheque returned, which the town refuses to do. Can 
he stop payment of the cheque ? 

(2) The town of B bring to a local bank the above men¬ 
tioned cheque which is drawn on a bank in another place, and 
ask to have it cashed without recourse against the town. 
Would the bank be safe in cashing it ? 

Answer .— (1) A customer cannot stop payment of a 
marked cheque which has reached the hauds of the payee, 
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without the payee’s consent. If the customer chooses he call 
bring proceedings against the town for the return of the 
cheque, and can obtain, if the court will grant it, an injunc¬ 
tion preventing their dealing with it and preventing the bank 
from paying it, but short of restraint by the court we do not 
see on what ground the bank could refuse to pay the cheque. 

(2) A bank might be safe in negotiating a marked 
cheque without recourse to the payee if they knew of nothing 
affecting the payee’s title to the cheque, or hie right to nego¬ 
tiate the Bame. The proposal, however, would be so unusual 
it might almost constitute notice that something was wrong, 
and we think it would be unwise to adopt such a course. 

Stop Payment of Lost Cheque Payable to Bearer. 

Question 280. —A, who was the holder of a cheque signed 
by B, payable to bearer, notifies the drawee bank that he has 
lost said cheque and wishes payment stopped. 

By section 167 of the Bills of Exchange Act, the bank’s 
duty to pay it terminated by countermand of payment. 

(1) Must not this countermand be given (by maker 
alone ? 

(2) If the bank refuses payment on the notification not 
to pay, received from a person said to be the holder, can the 
maker have an action against the bank? 

(3) If the bank pays, for want of a proper order from 
maker, can the holder in good faith have an action against 
the bank? 

Answer. —The countermand of payment referred to in 
section 167 of the Bills of Exchange Act is clearly a counter¬ 
mand by the customer. If the bank refuses payment on the 
notification of someone not the customer, and if it should 
turn out that the person presenting the cheque was a holder 
in due course, the maker would have an action against the 
bank for refusing payment of his cheque, as the maker would 
be liable upon the cheque to the holder in due course. If 
the bank pays the cheque to a holder in due course, the 
original holder would have no action against the bank, as 
the cheque has, as between him and the subsequent holder in 
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dra» Doom, oeoed to to his property. If, however, the bank 
paid to * penoa Who tu not a holder m due course, under 
sack ettoautuwH as -would disentitle it to say that the 
efcafM me paid in good faith, then the original holder of 
the cheque mold claim from the bank its value in an action 
of trover tor conversion of the cheque. 

Ifce reocipt of such a notice from a person claiming to 
be the holder would undoubtedly put the bank upon enquiry 
as to the rights of the person presenting the cheque, and the 
bank should satisfy itself that be is really a holder in due 
course. 

Bake Draft—Bight of Issuing Bank to Stop Payment 
at the Request of the Purchaser. 

P 

Question 231 .— (a) A Bank in Canada issues a demand 
draft on their agents m England, sending advice in due 
course. The purchaser forwards the draft to payee, but after 
doing so requests the bank to telegraph to the agents to stop 
payment of the draft. Would the agents be justified in 
refusing payment? If so, on what grounds? 

(&) Can a bank under any circumstances Btop payment 
of its own draft on its agents or another branch? 

Answer .—Taking up the second enquiry firBt—a bank 
may stop payment of its own draft on its agents or anothei 
branch so long as the drawee^ have not come under accept¬ 
ance or otherwise obliged themselves to pa} the same. 
Before acceptance a drawee has no responsibilities whatever 
to the payee or subsequent holders, and would be bound to 
obey the instructions of the drawer if he had not already 
come under some obligation in the matter. 

Question (u) is practically answered by the abo\e, and 
the fact that the question refers to a demand draft on the 
bank makes the case all the clearer. Whether drawn on a 
bank in England or a bank in Canada, the provisions of the 
Bills of Exchange Act respecting a countermand of payment 
would apply, see sec. 167 (a), (sub-sec. 1 of sec. 75 in the 
English Act). The agents would not only be justified in 
refusing payment on instructions, but if they disobeyed they 
would be unable to charge the draft to the drawer^ acoount. 
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In either ease the holder could sue the bank as drawer, pre¬ 
cisely as any party to any dishonoured bill might be Bued* 

Bank Draft—Purchaser has no Ground for Action if 
Issuing Bank Refuses to Stop Payment. 

Question 832. —A purchases a draft on Toronto from a 
bank, and endorses it over unconditionally to B, and maik 
it to him. Some days later A asks the bank to Btop payment 
of this draft on the ground that an error of some kind has 
been made, the nature of which he declines to state. (1) 
Has the bank any power to stop the payment of the draft at 
the request of A? (2) If the bank refuses this request, 
would A have any ground for action? 

Answer. —The bank has the “ power ” to dishonour its 
own obligation by refusing payment, but it would not be 
justified in doing so on the mere request of A, without 
explanation of his reason for making it. The bank as drawer 
would in any case be liable to the “ holder in due course ” 
of the draft. Whether B would prove to be such the facts do 
not show, but his endorsee for value ( (his bank for example) 
would probably be. 

2. A. has no ground for action if under such circum¬ 
stances as are mentioned the bank should, notwithstanding 
his request, pay the draft. 

Stop Payment of Cheque Certified by Bank after 
Business Hours. 

Question 233 .—A gi\es B a cheque after three o'clock. B 
goes to A's bank and has the cheque certified the same even¬ 
ing. Next morning when the bank opens for business A 
stops payment of the cheque but finds it has been certified. 
What recourse, if any, has he against the bank ? 

Ansiver. —A has no recourse against the bank. 

Telegraphic Request to Hold Funds for a Cheque. 

Question 234 .—Do you consider it safe for a bank to 
hold funds uhich are at a customer's credit, on a telegraphic 
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request from another bank which is about to cash the cus¬ 
tomer's cheque ? What would be the result if another cheque 
would be dishonoured before the first cheque was presented? 
What if the cheque for which the funds were held proved to 
be forged, ot if payment were countermanded by the drawer ? 

Answeri —This is one of the practices which as a practice 
is found to work very well, but in theory is quite indefensible. 
A bank cannot accept or pay a cheque until it is actually 
presented, and notwithstanding such a telegraphic request or 
promise, the money is still at the customer's credit, and he 
has a right to say what shall be done with it. The refusal 
of another cheque under the circumstances mentioned might 
therefore expose the bank to a claim by the customer for 
damages, and this would be the result whether the cheque 
telegraphed about were forged or not, or if it were subse¬ 
quently countermanded. 

Telegraphic Request to Hold Funds and Reply that 
Cheque was “ Good if Signature in Order ”—Pay¬ 
ment Afterwards Stopped by Drawer. 

Question 235 .—Bank A wires bank B as follows: “We 
have cheque of John Smith on you for $2,000. Will you pay 
on presentation 99 ? To which bank B replies: “ Cheque of 

John Smith for $2,000 good if signature m order." The 
following day John Smith stops payment of the cheque by 
wire, and bank B telegraphs bank A that payment of the 
cheque has been stopped. The cheque is presented m due 
course by bank A. Must bank B remit for the cheque or act 
on the instructions of its customer and refuse payment? 

Answer .—A bank has no right to debit the amount of a 
cheque to its customer's account until the cheque is actually 
presented, and the customer has unquestioned control over 
his balance until actual presentation takes place. Bank B 
must therefore act upon the instructions of its customer and 
refuse payment. Bank A as holder of the cheque would still 
be entitled to such recourse as is open to it against the 
drawer, but whether or not it could recover from bank B would 
depend upon the legal effect of the answer given and the 
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extent to which its position may have been prejudiced 
thereby. 

Promise, by Telephone, to Hold Funds fob a Cheque— 
Liability of Drawee Bane if Customer Stops Pay¬ 
ment. 

Question 286 .—A city bank asks by telephone if there 
are sufficient funds to the credit of a certain account to pay 
a cheque for a named amount. On being advised that suffici¬ 
ent funds are available the inquiring bank states that they 
are sending the cheque and asks that funds be held to meet 
it. We answer “Yes.” Before the cheque comes the client 
stops payment of the cheque. Can the inquiring bank 
exact payment from us? 

Answer. —No; the drawer is quite within his rights in 
countermanding payment before the cheque is presented for 
payment as defined in the Bills of Exchange Act, but as the 
drawee bank has promised to pay the cheque it would pro¬ 
bably be liable to the inquiring bank. 

Promise, by Telephone, to Hold Funds fob a Cheque- 
Prior Presentation of Another Cheque. 

Question 287 .—A country bank aBks a city branch by 
telephone if there are sufficient funds to the credit of a cer¬ 
tain account to pay a cheque for a named amount. The 
reply is that there are sufficient funds and that they will be 
held for the cheque. Before the cheque reaches the drawee 
bank another cheque is presented on the same account and 
sufficient funds are not available for the latter if the funds 
are held as advised for the first cheque. Is the drawee bank 
compelled to honour cheque No. 1, or does cheque No. 2 have 
the prior right to payment? 

Answer .—A cheque cannot be charged to a customer’s 
account unless^it is actually presented and, in the circum¬ 
stances stated, cheque No. 2 , presented between the answer 
being given to the inquiry regarding cheque No. 1 and its 
presentation, would take precedence and the drawee bank 
should honour it, but it would seem to have made itself 
liable on cheque No. 1 to the presenting bank. 
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Cbmifixd Cheque Payable to the Drawee's Order— 
Subsequent Garnishment op Funds at Credit op 
Account. 

Question 238. —A customer of a bank draws a cheque on 
it in his own favour for the full amount of his balance and 
has it accepted. The following day proceedings equivalent 
to garnishment are taken by his creditors, and any balance 
due him by the bank would have passed from his control. 

On the day following this, the customer presents the 
cheque for payment. Should the bank pay him the money, 
any sums due by it having been legally attached? 

If the cheque were presented by a third party, what would 
be the position of the bank ? 

Answer . —We think that the attachment would prevent 
the bank paying the amount of the cheque to the customer 
under the circumstances mentioned. 

Its right to pay a third party would depend on the nature 
of the so-called “ acceptance ” If it were such as would be 
held an “ acceptance ” under the Bills of Exchange Act, the 
rights cf the third party would of course prevail. 

Garnishment of Funds Eepresented by an Accepted 
Cheque—Duty of Bank to Pay Holder in Due 
Course. 

Question 239. —A customer gives a cheque which is pre¬ 
sented for acceptance by the payee, and is accepted. Before 
it is presented for payment, the drawer commences legal 
action against the payee and the bank is served with a gar¬ 
nishee order forbidding it to part with the funds repre¬ 
sented by the accepted cheque. What is the legal position of 
the bank? 

Answer .—The bank would be bound to pay the cheque on 
presentation by a holder in due course, and so far as the 
funds represented by it are concerned, the garnishment is of 
no effect. 
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Writ of Garnishment Served on the Maker of a Note 
by a Creditor of the Original Payee—Can the 
Maker safely Pay the Holder? 

Question 21*0. —A is promissor on a note in favour of B, 
which is overdue and is held by a bank, having been duly 
endorsed by B. A creditor of B.’s serves a writ of garnish¬ 
ment on A for the amount due on the note. Can A safely 
pay the bank which holds the note, he being ignorant whether 
the bank holds it for value or merely for collection on 
account of B? 

Answer .—The promissor is bound to pay the holder of 
the note. If B has any interest in the moneys after they are 
collected, his creditors might take proceedings to attach it in 
the hands of the bank. A, however, is protected if he pays 
the note to the holder. 

Writs of Garnishment — Their Effect upon Subse¬ 
quent Banking Transactions. 

Queslion 241 .—Smith owes Jones, who cannot collect 
his debt. Jones hears that Brown is going to give Smith a 
cheque, and has a writ of garnishment issued and left at the 
chartered bank on which the cheque is drawn. The bank 
telle Smith that he had better go and arrange it with Jones, 
which Smith does. Could Smith have protested the cheque 
and held the bank liable? What action should the bank 
have taken in that case if they had failed to avoid the main 
issue as they did? The teller in this case held the cheque 
presented by Smith under the writ of garnishment, but sup¬ 
pose Smith had demanded same through his lawyer? 

Answer .—We are advised that the garnishee order is 
quite ineffective in such a case, and that if the bank refuses 
to pay the party presenting the cheque merely on the ground 
that the money waB attached by the writ, it would be liable 
to the drawer of the cheque for damages for dishonouring 
his cheque. We understand that only moneys due or accru¬ 
ing due can be held under garnishee proceedings. At the 
time the writ was served in the case mentioned, there was 
clearly no money due or accruing due to Smith. 
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Sterling Bill Drawn on a Canadian Bane—Bate or 
Exchange. 

Question 242 .—The customer of a Winnipeg bank draws 
at London, England, a cheque on them for £1,000 sterling. 
What rate of exchange is the holder entitled to receive? 

Answer. —If the cheque contains no stipulation as to the 
rate of exchange, the holder is entitled to receive payment at 
the current rate at Winnipeg for sight drafts. See section 
163, Bills of Exchange Act. 

Rate op Exchange on Sterling Acceptances. 

Question 243. —A customer has a sterling invoice of 
£10,000 which he must convert at “ the current rate for the 
day,” and pay in Canadian funds in Montreal. Which ster¬ 
ling quotation should be given—the counter rate or the rate 
between banks? 

Answer. —“ The current rate for the day ” as applied to 
sterling acceptances or other obligations is the bankers’ sell¬ 
ing rate for demand bills on London—the counter rate. 

Bills Payable in Sterling Drawn on Points in Canada. 

Question 244. —(1) Can a bank legally pay a demand 
draft, payable in sterling, drawn upon it by an English bank, 
at a less rate than that provided in section 163 of the Bills 
of Exchange Act? 

(2) At what rate should a cheque be paid when drawn 
in sterling though otherwise upon an ordinary cheque form, 
dated, say, Toronto, and sent for collection by an English 
bank? 

Answer. — (1) The rate at which a bank should pay a 
sterling demand draft, drawn on it by an English correspond¬ 
ent, is fixed by section 163 of the Bills of Exchange Act. 
If the bill iB drawn simply for so much sterling money with¬ 
out any reference to a rate of exchange, it should be paid at 
the rate for sight drafts at the place of payment on the day 
the bill is payable. 
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(2) It would bo unusual for a cheque to be drawn in 
Canada, upon a Canadian bank, payable in pounds, shillings 
and pence. If such a cheque were drawn we think the bank 
would probably be justified in regarding it as an order to 
pay the current value of a similar amount of British gold, 
i.e., to convert the sterling at $4.86$. In remitting to an 
English correspondent for such a cheque it would have to be 
treated as drawn for the amount in Canadian currency com¬ 
puted as above, and the exchange calculated accordingly. 

Letters of Credit—Current Rate of Exchange. 

Question 245 .— Where Batik A cashes a draft under a 
credit issued on Bank B, must Bank A accept whatever rate 
Bank B may claim to be the current rate at the point at which 
the credit is drawn ? 

Answer. —The holder is clearly not bound to take an 
inadequate rate from the drawee, but unless the latter will 
make himself liable by some undertaking in the nature of an 
acceptance, the holder would have to look to the drawer or 
issuer of the credit for reimbursement. 

Sterling Cheque on Canadian Bank. 

Question 246 .—A man in London draws a cheque on a 
bank in Canada for so many pounds, shillings and pence. 
At what rate should it be paid ? 

Answer. —At the current rate for sight drafts on London 
at the place where it is payable on the day on which it is 
presented for payment. (See sec. 163, Bills of Exchange 
Act.) 

(Note.—The copy of cheque sent by our correspondent is 
dated at a town in Canada, but we have answered the question 
as put. If drawn in Canada in sterling, the section quoted 
would not apply). 

Ninety-Day Bills—Rate of Exchange. 

Question 24 7.—What is the proper rate for a 90-day bill 
on London as compared with a 60-day bill, and how is it cal¬ 
culated P 
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Answer. —The difference between a 60 and a 90-day bill 
should be aboni half the difference between a demand and a 
60-day bill. The difference in each case depends chiefly on 
the market discount rate in London. There are^Tiowever, 
minor considerations which modify the effect of the rate, as 
long bills sometimes command a more favourable discount 
rate than the shorter bills and sometimes a lees favourable. 

Generally speaking the difference between demand and 
60-day bills is 60 days' interest at the current market rate 
in London, the difference in stamps also being allowed for; 
and between 60 and 90-day bills, 30 days* interest at the 
same rate. 

Bills Drawn on Canada “ Payable with Exchange/' 

Question 248. A sight draft for $1,000, drawn in New 
York on a firm in New Glasgow, “payable with exchange,' 7 
is sent to a bank in Halifax, thence to the agency of another 
bank in New Glasgow. The latter agency presente bill and 
demands *4 of 1% exchange. On the day the draft is pre¬ 
sented other banks in New Glasgow offer to sell drafts on 
New York for of 1%. Can the bank presenting collect 
more than % of 1% as exchange? You might also state 
whether the fact of the draft having been sent through a 
bank in Halifax, makes any difference as to the rate of 
exchange. 

Answer .—Assuming that what the draft means is that 
the acceptor shall pay $1,000, plus the cost of transferring 
the same to New York, and that the current rate of exchange 
on New York, at the place of payment, is %%, the acceptor 
is bound to pay, and the holder to accept that rate. 

What is the proper rate is a question of fact, to be deter¬ 
mined as other questions of fact are; in the last resort by 
an action at law. 

The holder of the draft can collect only the amount of 
the same and the exchange; he cannot make the acceptor pay 
anything in the nature of a collection charge. Nor does it 
make any difference that it has passed through a number of 
collecting agents. All that the acceptor is concerned in is to 
comply with the order contained in the draft tp pay $1,000, 
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and in addition the current local rate of exchange on New 
York, whatever that may be. 

Cheque on a Canadian Bank Received from an American 
Bank Drawn " with Exchange/' 

Question 249. —If a cheque on a Canadian bank is received 
from an American bank drawn “ with exchange ” is the drawee 
bank authorized to add the prevailing premium to the cheque 
when remitting? If that form were not sufficient to secure 
remittance of the exchange, would a cheque drawn with “ ex¬ 
change and the prevailing premium ” be effective for the pur¬ 
pose? 

Answer .—The phrase “with exchange” is too indefinite 
to warrant the drawee bank adding anything to the face 
amount of the cheque, but, provided that it is added by the 
drawer—and thus only could it be effective—the phrase “ with 
exchange on (say) New York ” would justify the drawee bank 
in adding to the face amount of the cheque a sum sufficient 
to meet the premium on exchange on the point named at the 
time of presentation. 

Note Payabie " with Interest at the Rate of. 

Per Cent / 1 

Question 250. —A note has the following words printed on 

it: “ With interest at the date of.per cent, per annum 

as well after as before maturity” If no rate is filled in what 
can be collected ? If any, what rate could be added to the bill 
if discounted? 

Answer. —Interest is due on the note at the legal rate of 
five per cent. 

Interest Runs on Days of Grace. 

Question 251. —In the case of a man borrowing $100 for 
twelve months at, say 6 per cent., if he pays the note on the 
last day of grace, can interest be legally collected on the three 
days of grace? 

Answer. —If a man gives a note at twelve months for $100 
and interest at 6 per cent., he is liable for the interest for 
twelve months and three days. 
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Noth fob “ $1,000 at Six Years with Interest at Six Per 
Cent. Per Annum "—Interest Due only at the Ex* 

PIBATION OF THE TERM. 

Question 252 .—A gives B a note for $1,000 at six years 
with interest at six per cent, per annum. B claims interest 
is payable yearly. A claims the note with six years’ interest 
is due at the expiration of the term. Which is correct ? 

Answer .—A is correct in his contention that the six years’ 
interest is due at the expiration of the term. The note does 
not state that the interest is payable yearly, it merely sets out 
the rate of interest, which is in this case six per cent, per 
annum. If the interest were payable yearly, it would be neces¬ 
sary to state so. A parallel case would be where a loan 
secured by a mortgage is payable on the due date, no mention 
being made ,(as is usually done in the case of mortgages) as 
to the dates of the payment of interest. Interest in this case 
must be calculated at simple rates. See Morse on Banking. 
Section 309. 

Method of Computing Interest on Discounted Notes. 

Question 253. A demand note for $1,000 is dated August 
1st, 1917, and bears interest at the rate of 8 per cent, per 
annum. Our practice in computing the interest, and to this 
our customer agrees, is to add it at the end of each month. 
In this case for August we would calculate the interest on a 
basis of 30 days. If the note were paid on September 5th we 
would then add interest for five days. A customer argues that 
the interest should be computed for 31 days in August and 
only four in September. What is the usual procedure adopted 
by banks in calculating interest on notes of this kind? 

Answer. —The usual procedure is to exclude the first and 
include the last day. In the case cited interest should be 
charged for 30 days in August and five days in September, 
35 days in all. 

Rate of Interest on Time Accommodation Notes. 

Question 25k. A heavy borrower claims he should pay us 
“ interest rate 99 and not “ discount rate ” on time accommoda- 
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turn notes—i»e v be wants to add the month's interest to the 
face of the note and when discounting expects us to charge 
him on only the face value of the note; he claims the interest 
is not due ns until maturity of the note. We know that “ dia- 
count rate ” is customary, but what is the bank’s authority ? 

Answer .—The payment discounted is the sum that will 
be payable at the maturity of the note, namely, its face amount 
plus interest from its date to its maturity, and interest should 
be charged upon this sum. But the amount to be charged for 
discounting a note is, within the limits prescribed by the Act, 
a matter for arrangement between the bank and its customer; 
there is no special authority other than this. 

Cheque Dishonoured and Paid after some Days’ Delay 
—Holder’s Right to Interest. 

Question 255. —A cheque dishonoured on 9th April is to 
be paid on 15th May. Has the holder a legal claim on the 
drawer for interest? 

Answer. —A cheque is a bill of exchange payable on de¬ 
mand. The cheque was presented and dishonoured on April 
9th. The holder may recover from the drawer the amount 
of the cheque and interest from time of presentment for pay¬ 
ment. (Bills of Exchange Act, secs 165 and 134). 

Note Past Due—Right of Holder to Interest if not 
Mentioned in the Note. 

Question £56. —Can interest be legally collected on a 
promissory note after note becomes due, no mention of interest 
having been made on note, said note six months overdue ? 

Answer. —Under section 134 (b), Bills of Exchange Act, 
such a note, if dishonoured, bears interest from the date of 
maturity. 


New Stamp Tax—Bank Requirements. 

£57 .—The stamp tax on bank notes, cheques or other 
documents, as set forth in 10-11 Geo. V. c. 71, s. 1, passed 
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by the Home of Commons at the end of June, 1920, in amend¬ 
ment to the Special Wax Revenue Act of 191b, has been the 
came of many difficulties arising from misunderstandings on 
the part of the general public, according to the Department of 
Inland Revenue, which advises as follows:— 

The value of the tax may be affixed to bills of exchange, 
notes or documents by means of an adhesive stamp or of a die 
stamp. 

A stamp of the value of two cents muBt be affixed to or 
impressed upon a bill of exchange or promissory note not 
exceeding $100, transferred to a bank in such a way as to con¬ 
stitute the bank the holder, or delivered to a bank for collec¬ 
tion, and a further tax of two cents is required for every 
additional $100 or fraction thereof. A bill of exchange pay¬ 
able on demand, sight, presentation, or three days after date 
or sight, for the purpose of the value of the tax, is to be deemed 
to be drawn for an amount not exceeding $100. 

A stamp of two cents only is necessary for a promissory 
note delivered to the bank for an advance to be made by the 
bank, whatever the amount of money for which the note is 
made. The bank is required to make a quarterly statement of 
the maximum amount of advances made to the person trans¬ 
ferring or delivering such notes, outstanding at the close of 
business on any day during the period of three months or 
portion of that period then ending, and must affix a stamp 
tax of the value of two cents for every 100 dollars or fraction 
thereof by which the maximum amount of the advances 
exceeds $100. Upon the bank rendering such statement to 
the person to whom the advances were made, the amount of 
the stamps affixed shall be payable by the person to the bank. 

Promises to Pay . 

With regard to documents or writings containing a promise 
to pay or pledge of securities to secure payment of advances 
when no promissory note or bill of exchange is transferred 
or delivered to the bank, a provision has been made that the 
bank shall make a quarterly statement of the maximum 
amount of the advances and shall affix to it a stamp of the 
value of two cents for every $100 or fraction of $100 of the 
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maximum advance, the amount in stamps being payable to the 
bank by the person to whom the advances were made, on the 
rendering of the statement to that person. 

If the person to whom an advance is made in either of the 
ways mentioned above closes the account at any time during 
the quarterly period, or if the account becomes payable at any 
time during the quarterly period a statement of the maximum 
advances shall be made at that time and the value of the tat 
to be paid in stamps determined in the same manner as pre¬ 
viously mentioned. 

In the case of overdrafts the bank is required to make a 
statement of the maximum amount and affix stamps of the 
value of two cents for every one hundred dollars or fraction 
of it contained in the maximum amount, the amount of the 
tax being payable by the person to the bank on the rendering 
of the statement. Overdrafts for the purposes of the state¬ 
ment and tax to be affixed, are not to be considered outstand¬ 
ing until the fourth day after which the account is overdrawn. 

Every adhesive stamp affixed to a bill, note or statement 
must be cancelled by the bank at the time of transfer, delivery, 
issue or rendering. No cheque or other bill of exchange is to 
be paid or issued by the bank without the requisite stamps 
attached. 

Notes, cheques and bills made outside Canada, but payable 
in the Dominion, must have stamps of the required value 
attached before payment is made by the bank. 

Every person who transfers or delivers a bill of exchange 
or note without a stamp is liable to a penalty not exceeding 
fifty dollars. The penalty for the issue of bank cheques with¬ 
out the requisite stamp is one hundred dollars. Failure on 
the part of the bank t6 prepare the required statement 
within the time called for by the provisions of the amend¬ 
ment, or to affix stamps thereto, will make the bank liable to a 
penalty equal to the amount of the stamps required, and a 
further penalty of $500. A bank omitting to cancel stamps 
on notes, bills of exchange, cheques, receipts or statements io 
liable to a penalty of the amount of the stamps required and a 
further one hundred dollars. 



CANADIAN BANKING PRACTICE. 


141 

The stamp tax on the sale or transfer of stock is to be 
estimated as two cents on every one hundred dollars or frac¬ 
tion of that amount on the par value of the stock or share 
transferred or sold. In the case of sale when the Evidence of 
transfer is shown only by the books of the company the stamp 
is to be affixed or impressed on such books>. In the case of an 
agreement to sell, or where the transfer is made by delivery 
of the certificate signed in blank, there must be made and 
delivered by the seller a bill or memorandum of such sale to 
which the stamp shall be affixed, every bill or memorandum 
to Bhow the date, name of the seller, amount of the sale and 
the matter to which it refers. It is provided that the first 
delivery by a corporation or company of such shares or deben¬ 
ture stock m order to effect an issue, shall not be subject to 
the tax imposed by this sub-section of the Bill/ Any person 
violating these provisions will be liable to a penalty not exceed¬ 
ing $500. 

Debit Slips—Stamp Required on Transfer from Account 
of one Customer to that of Another. 

Question 258 .—Is a two-eent war tax stamp required on a 
debit slip transferring funds at a customer’s request? 

(a) From his savings account to his current account? 

(b) From his account to that of another customer 

Answer. —(a) No; but if a cheque is used it must be 
stamped. 

(b) This is a transfer of funds from one party to another 
and a stamp is required. 

Debit Slips—War Stamp is not Required when there ts 
no Actual Transfer of Funds. 

Question 259 .—If a debit slip is charged to a customer^ 
account and the amount of the debit is applied on the cus¬ 
tomer’s indebtedness to the bank does the debit require a war 
tax stamp ? Is it only debit slips on which a receipt is actually 
taken that stamps are required regardless of the fact that in 
some cases a receipt may be considered necessary or a receipt 
implied but not taken ? 
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Answer. —This would be an office entry only and a stamp 
would not be required. A stamp is only needed when there 
is an actual transfer of funds. 

Cheques to the Ordeb of the Minister of Finance must 
Bbab Stamp. 

Question 260. —Does a cheque made payable to the 
Minister of Finance or order, given in payment of War Loan 
bonds, require a war tax stamp under the Special War Revenue 
Act, 1915? 

Answer. —'Such a cheque requires a stamp for two cents 
under the Act The funds moved by the cheque are the funds 
of the drawer, not the funds of the Crown. 

Bbitibh and Foreign Post Office Orders do not Require 
to be Stamped in Canada. 

Question 261. —Do British and U. S. Postal orders require 
war tax stamps affixed thereto when negotiated through a 
bank? Our postmaster says not. 

Answer .—Post Office Money Orders issued outside of and 
payable in Canada do not require to be stamped. 

Canadian War Stamp must be Affixed to Drafts Issued 
in the United Kingdom, if Payable at or Negoti¬ 
ated Through Canadian Bank. 

Question 262. —Is it necessary to affix a Canadian War 
Stamp to a money order or draft issued in the United King¬ 
dom, which already bears a British bill stamp when presented 
for payment in Canada? 

Answer .—Yes. If payable at or negotiated through a 
Canadian bank. If the money order is issued by the British 
postal authorities the answer is, No. 

Requisition for a Draft Does not Require War Tax 

Stamp. 

Question 263. —Is “ war tax ” necessary on the attached 
form of an express company's order for a draft? This order 
ia charged to the account of the express company and a draft 
is issued for the amount stated. The form referred to is as 
follows: 
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No, . 

EXPRESS COMPANY. 

... ..Agency.Q 19 

To the ..Bank. 

Required a draft on Toronto in favour of the 


treasurer. 

..Express Company for.dollars 

in settlement of my report dated.19., 

$. .Agent. 


Answer. —No stamp is necessary under the provisions of 
the Special War Revenue Act, 1915, as this document is 
neither a cheque, bill of exchange or promissory note. 

Duplicates op Lost Cheques or Drafts Subject to 
War Tax. 

Question 26 4.—Is the “ War Tax Stamp ” required on 
duplicates for cheques or drafts, when original of such cheques 
or drafts has been loBt? 

Answer .—The Finance Department has ruled that dupli¬ 
cate issues of lost drafts and cheques, where such are not 
issued in “ Original and Duplicate 99 or “ First and Second ” 
are subject to the tax. 

War Stamp must be Affixed to Sayings Bank With¬ 
drawal Receipts. 

Question 265 .—In our savings department we use receipt 
forms instead of cheques. Is it legally necessary to stamp this 
form? Copy is as follows: 


No. 


Savings Bank Department. 
. Bank of. 


19.. 


Received from the.Bank, the sum of 

.dollars, on account of the 

Savings Bank Department. 

Principal.$ 

Interest.$ 
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Answer. —It is necessary to place a two-cent stamp upon 
this receipt. Sub-section 4 of section 12 of the Special War 
Tax Revenue Act, 1915, applies to this case, and the bank is 
liable to a penalty of $100 if it pays out any money, taking 
this receipt without the stamp on it. (See sub-section 12 of 
the same section). Apparently the depositor withdrawing is 
intended by the Statute to pay the two cents. Sub-section 4 
says: “ No person shall sign a receipt for money paid to him 
by a bank chargeable against a deposit of money in the bank 
to hie credit until he has affixed to the receipt an adhesive 
stamp of the value of two cents.” 

Deposit Slip Showing Part Payment by the Bank of 
a Cheque before it was Actually Deposited Does 
not Require Stamp. 

Question 266. —Does a deposit made out showing the 
amount of a cheque less cash which the customer wishes to 
draw, need a war stamp, as 

Cheque.$175 83 

Less cash. 75 83 

Total.$100 00 

Answer. —If you refer to the withdrawal of cash, viz., 
$75.83, it will not be necessary to affix a war stamp to the 
deposit slip. Section 12, sub-section 4 of the Special War 
Revenue Act, 1915, only refers to receipts for money paid by 
the bank chargeable against deposits of money in the bank. 

Receipts for Life Insurance Premiums, Passing 
Through a Bank for Collection—War Stamp Tax 
need not be Affixed. 

Question 267. —Do receipts for premiums sent us by life 
insurance companies require war tax? (Passed through our 
books the same as ordinary collections). 

Answer. —No. Such receipts are neither bills nor cheques 
nor receipts for money paid by a bank as laid down in the War 
Revenue Act. The fact that they aTe passed through the 
books as ordinary collections makes no difference. 
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United States Revenue Stamps. 

Question 268 .—Has a bank in the United States any right 
to require its Canadian correspondent to affix a United States 
revenue stamp to a draft upon it? 

Answer .—We think the bank has a perfect right to lay 
down the conditions on which it will allow customers to draw 
cheques upon it. The correspondent must, if the drawee bank 
makes it a condition of the opening or continuance of the 
account, bear the cost of the stamp, ami tlu* bank mu\ pro¬ 
perly require it to be affixed be for 3 the drafts are presented. 

Issuing Cheque without War Stami*—Penalty. 

Question 269 .—Bank A receives from its correspondent in 
another town a cheque drawn on bank B. When presented for 
payment bank B refused to pay as there was no war tax stamp 
affixed. Would not it have been reasonable for bank B to 
have affixed the stamp which its customer omitted to affix, 
charge the customer for the stamp, and pay the cheque? If 
the cheque was returned to the correspondent of bank A on 
the ground that there was no war tax stamp affixed and later 
bank A presented it duly stamped to bank B for payment 
when there were no funds to meet it, although there were 
funds when the original presentation was made without a 
stamp, would there be any liability of either of the banks 
handling the cheque to the payee or endorser? 

Answer .—Under the special War Revenue Act of 1915 
every bank which pays, presents for payment or accepts pay¬ 
ment of a cheque upon which the war tax has not been affixed 
is liable to a penalty of $100. Bank B is quite justified in 
refusing to pay such a cheque which would be an illegal in¬ 
strument, and it is entirely a matter of discretion whether it 
affixes the tax on its customer’s behalf. The drawer is liable 
to a penalty of $50 for issuing a cheque without a war tax 
stamp and bank A is liable in a penalty of $100 for presenting 
it for payment. 


c.b.p.— 10 
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Pkesentinu fob Payment, oh Paying, Cheque without 
Wab Stamp—Penalty. 

Question 270. —A bank having received from one of its 
branches a cheque drawn on us, without war tax stamp at¬ 
tached, presented same to us for payment. It was refused, 
the answer “ No war stamp attached,” being given. Collect¬ 
ing bank then protested the cheque. Could they legally do so, 
and was the notary who protested cheque laying himself open 
to the fine provided for handling unstamped cheques ? 

Answer. —Sub-sec. 10 of sec. 12 of the Special War Re¬ 
venue Act, 1915, makes any bank which pays, or presents for 
payment, a cheque upon which the war tax stamp has not 
been affixed lialble to a penalty of $100, and while the holder 
of the cheque would appear to be entitled to protest the same 
on non-payment, and no penalty would attach to the notary, 
the collecting bank would incur the penalty prescribed by the 
Act in presenting the cheque for payment. 

Identification of the Pa\ee of a Cheque. 

Question 271 .—A cheque drawn to order is presented for 
payment by an individual unknown to the officials of the 
bank. He claims to be the payee. Is the bank entitled to 
delay paying the cheque while it takes diligent steps to satisfy 
itself as to the identity of the payee ? 

Ajiswcr .— We think the bank is so entitled. Unless the 
cheque has been accepted by the bank, and a liability thereby 
incurred towards the payee, the bank by refusing absolutely 
to cash the cheque would not be responsible to anyone but 
the drawer; a fortiori it would not be responsible to the 
payee by merely delaying payment. The drawer’s direction 
to the bank in the cheque is to pay to a particular person, 
or to his order. Unless the drawer affords the bank some 
means of immediately identifying the payee, he must be taken 
to have intended that the bank should see to his identity. 
He therefore cannot complain if the bank takes a reasonable 
time to do this. Therefore the action of the bank in not im- 
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mediately paying the cheque would not be considered a re¬ 
fusal to pay, entitling the drawer to an action for damages 
because his cheque was dishonoured. If the cheque had been 
accepted by the bank and a liability thereby incurred towards 
the payee, the bank’s refusal to pay immediately on presenta¬ 
tion by the proper person would give him the right to sue 
the bank at once, but his claim would be limited to the 
amount of the cheque and interest; he would have no claim 
for special damages; and, as costs are now in the discretion 
of the Court, it is entirely probable that the Court would 
refuse the plaintiff his costs if he were unreasonable in com¬ 
mencing his action, and if the bank in delaying payment 
acted reasonably under all the circumstances and paid the 
amount into Court as soon as it obtained reasonable evidence 
of identity. 

Identification of the Payee of a Cheque. 

Question 272 .—In your answer to Question 271 you say: 
u A bank can refuse to pay a cheque to order until the bank 
is satisfied as to the identity of the endorser.” 

A deque is presented at the bank; the payee, who is 
unknown to the bank, requests the bank to accept the cheque 
pending his identification. This is refused, though there are 
sufficient funds at credit of drawer, and by the time payee is 
properly identified the funds are withdrawn, and payment of 
the cheque refused. 

Can the holder sue the bank for damages? 

Answer .—Inasmuch as the bank, before accepting the 
cheque, is not m privity with the payee, no 1 j ability to the 
holder would arise under the circumstances disclosed in the 
first question. We think, however, that notwithstanding the 
disadvantages occasioned by the bank becoming the acceptor 
of a cheque, referred to in the answer to Question 271, the 
bank should in fairness mark the cheque under the circum¬ 
stances indicated in the above question, so as to protect the 
payee’s interests during the necessary delay involved in the 
identification. 
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Identification of the Payee of a Cheque. 

Question 218. —With reference to Question 271, is the 
inference to be drawn from the answer thereto that it becomes 
a duty devolving upon the ledger-keeper before accepting a 
cheque payable to any specified person, to satisfy himself as 
to the identity of the said person, in order to insure the bank 
against the possibility of action being taken by him (the 
payee) on the ground of delayed payment? 

Answer .—The question asked arises very naturally from 
the reply to Question 271, but we do not think that the change 
effected by accepting a cheque in the position of the bank 
towards the holder of it, involves consequences sufficiently 
serious to call for any change in the customary practice. 
The concluding part to the reply to Question 271 indicates 
that the bank would not suffer in costs or damages if it acts 
reasonably in the matter of requiring or procuring identifica¬ 
tion of the payee of a marked cheque. 

Identification of the Payee of a Cheque. 

Question 2 7).—A cheque drawn on the Bank of , 

Montreal, payable to John Smith or order, is presented by a 
party claiming to be John Smith, but who cannot procure 
identification. Is the bank in question justified in refusing 
to pay the cheque on these grounds? 

Answer .—The point was fully discussed in the answer 
to Question 271. The bank is entitled to delay payment until 
it can satisfy itself of the payee’s identity, but it is bound to 
do what is necessary, and within a reasonable time. If the 
payee is absolutely unknown to any person in the place, the 
bank should doubtless refer to the drawer for instructions. 

The point is one which is not usually pressed to its ulti¬ 
mate logical conclusion, i.e., while it is the bank's duty to 
satisfy itself as to the payee's identity, the payee id equally 
interested in satisfying it and usually for his own conveni¬ 
ence provides the necessary proof. 
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Identification of the Payee of a Cheque, 

Question £75.— Must a bank on which a cheque is drawn 
get the payee, if a stranger, identified ? 

(2) What is the custom of banks in Toronto on this 
point? 

(3) Does not the English law hold good in Canada, 
namely, that a bank is protected if the cheque purports to be 
endorsed by the person to whom it is payable ? 

Answer .—(1) The bank must satisfy itself as to the 
identity of each payee of a cheque to “ order " paid over the 
counter, or pay the cheque at its own risk. 

(2) It is. we believe, the practice of the banks in Toronto 
to require identification as a rule; no doubt exceptions are 
sometimes made when the amount is small, but such excep¬ 
tions are at the risk of the bank. 

(3) Banks in England are protected under section 60 
of the English Bills of Exchange Act, which is not in the 
Canadian Act. 

The position of the banks in Canada in this matter ib fully 
discussed in the reply to Question 271. 

Error in Identification—Kesponsibility. 

Question 276 .—A cheque for $100 drawn by Jno. Smith, 
of Ottawa, payable to his own order, is presented by him at 
a bank for payment. Although not personally known at the 
bank, yet the bank knew that Jno. Smith, of Ottawa, is 
worth thousands of dollars. Mr. Smith is informed that the 
bank will cash his cheque provided he can be identified by 
someone known at the bank. He returns with Mr. Jones, of 
Hamilton, a well-known business man, who states that he 
knows Jno. Smith, of Ottawa, and that he is possessed of con¬ 
siderable means, and then Mr. Jones writes under Mr. Smith’s 
endorsement the words, ‘‘Identified by Thos. Jones.” The 
bank cashes the cheque, forwards it to Ottawa, from whence 
it is returned unpaid, and it turns out that the drawer was 
not the wealthy Jno. Smith, of Ottawa, and that Mr. Jones 
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was mistaken, there being several Jno. Smiths, of Ottawa. 
Can the bank, having paid the cheque on Mr. Jones* identifi¬ 
cation of Mr. Smith, recover from Mr. Jones? 

Answer. —tinder the circumstances mentioned, Mr. Jones 
was not, we think, liable to the ban^k in any way, unless liis 
act was fraudulent. If he believed the Jno. Smith whom he 
introduced to be the wealthy Ottawa man of that name, and 
in good faith made that representation to the bank, thereby 
inducing the bank to cash the cheque, he would clearly not be 
liable. The point is very fully discussed in Derry v. Peck , 
before the House of Lords, where these propositions are stated 
by Lord Herschell: First, in order to sustain an action in such 
a case there must be proof of fraud and nothing short of that 
will suffice. Second, fraud is proved when it is shown that a 
false representation has been made, (1) knowingly, or (2) 
without belief in its truth, or (3) recklessly, careless whether 
it be true or false. 

Cheque Drawn “ Payment in Full of Account "■ —Right 
of Drawee Bank to Refuse to Pay. 

Question 277 .—Has a bank any legal right to refuse pay¬ 
ment of a cheque—or is there any custom to warrant their 
doing so, there being funds for the same— on which is inter¬ 
lined “ Payment in full of account/ 1 or any similar wording? 

Answer. —We do not think a bank has any right to refuse 
a cheque merely because it contains a statement of the pur¬ 
pose for which it is given. So long as it is an unconditional 
order on the bank to pay the money, they are bound by their 
customer's instructions. 

Cheque Bearing the Words “ In Full of Account "— 
Position of Payee. 

Question 278. —A cheque payable to order contains the 
words “in full of account to date." If the cheque is used 
does this discharge the liability of the drawer to the payee of 
the ch'que? 

Answer .—If the payee notifies the drawer that he is not 
satisfied to accept the cheque in full of his claim, but only 
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as a payment on acount, the phrase quoted would not affect 
the rights of the parties. If he receives the cheque without 
giving such notice, it would probably be held that he had 
settled the debt due by the drawer, for the amount of the 
cheque, and released him from any further claim. 

Cheque Drawn in Payment of “ Balance in Full to 
Date " and Endorsed “ Received on Account only w 
—Position of Drawee Bank. 

Question £79. —A cheque is presented bearing on the face 
of it a notation to the effect that it is issued in payment of 
‘'balance in full to date.” On the back it is endorsed by 
the payees and above the endorsement is written “ received on 
account only.” In these circumstances would the bank be 
justified in refusing to honour this cheque on account of its 
endorsement ? 

Answer. —The bank on which the cheque is drawn may 
refuse it on account of the endorsement, but on the other 
hand, the bank under section 66 of the Bills of Exchange Act, 
may pay the cheque and still not be liable. The safer plan, 
however, would be to refer to the drawer. 

Certiiied Cheque with words “ Full Settlement of all 
Claims " Ruled out by the Endorser —Position of 
Drawee Bank. 

Question 280. —B & Son, grocers, made an assignment. 
Later B issues a cheque in favour of C or order for $3. On 
the faoe of the cheque under the amount in the body of the 
cheque B writes: “ Full settlement of all claims against 

B & Son. r B has the cheque marked by his bank before hand¬ 
ing to C. The cheque later comes duly endorsed through the 
clearing from C*s bank to B’s bank, the words “ Full settle¬ 
ment of all claims against B & Son ” having been ruled out. 
Are they liable in any way? 

Answer. —The bank should pay the cheque on presenta¬ 
tion. The clause referred to is not any part of the order to 
pay and its removal is not a “ material 99 alteration. 
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Note, —In ** Questions on Banking Practice/’ issued under 
the authority of the British Institute of Bankers (6th ed. Nos. 
456 and 775), the following answers are given to similar 
questions: 

u No. 456. The cheque being drawn as an unconditional 
order to pay money, no notice need be taken by the paying 
banker of the insertion or deletion of a memorandum in the 
body of the cheque ae mentioned, but he would be quite justi¬ 
fied in returning it in this case if he saw fit.” 

“ No. 775. In our view the words ‘ in full settlement } 
may, as between the bankers and their customer, be con¬ 
sidered as merely an addition to an instrument already com¬ 
plete, and as being addressed, nor to the banker, but to the 
payee, in order to show upon what terms that complete instru¬ 
ment is to be received by him. It is no part of the ordinary 
duty of bankers to settle accounts between their customer and 
his creditors. While this is our view, we think the cheque is 
drawn in a form calculated to embarrass, and that the bankers 
would, for that reason, be justified, as between themselves 
and their customer, to whom alone they are responsible, in 
returning it. They probably would think it wiser to do so in 
most cases of this kind.” 

The point at issue has never been definitely and authori¬ 
tatively settled and Maclaren (Bills, Notes and Cheques, 5th 
ed., p. 371), says the law both in England and Canada is in a 
very unsatisfactory condition. He is of opinion that the 
striking from a cheque such words as “in full of claim” 
would be a material alteration which would make the cheque 
void, and, being apparent, the bank would cash it only at the 
risk of being held liable. 

Cheque with Words “ Interest to 31st Inst.” Scored 
Out—Position of Drawee Bank. 

Question 281 .—A brings in his cheque to us for $147 pay¬ 
able to B with the application of the money written in the 
body underneath the written amount “Interest to 31st inst. 
on your loan on S Vi> 27-4-9 W.” We certify or accept the 
cheque, which is forwarded by A to B. It is cashed by B, hut 
he apparently scores out the words “ Interest to SlBt. 
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and it comet home to us through the usual channels. We 
accepted it but brought the alterations to the attention of A* 
Is there any responsibility attached to our accepting return 
of the cheque with alteration made re application of money ? 

Answer. — (See answer to Question No. 280). A drawee 
bank has nothing to do with such a clause as is here indicated. 
The order to the bank is to pay a certain sum, and the con¬ 
sideration for it is a matter of settlement between rhe drawer 
and payee. 

Bank Draft Accompanied by Instbuctionb to Withhold 
Payment until Signatube of an Enclosed Keceipt 
in Full—Duty of Bank on Befusal of Payee to 
Sign Receipt. 

Question 282. —A sends a bank draft payable to B, to B’s 
bankers, together with a letter authorizing it to be paid only 
on signature by B of an enclosed receipt in full. B refuses to 
sign this receipt, and asks the bank to hold the draft. After 
holding a few days, the bank is requested by A to return the 
draft to him. What is the duty of the hank? Would they be 
liable to either party in eithei event? 

Answer. —The duty of the bank, if it chooses to act in this 
transaction, is to carry out the instructions of A, whose agent 
it would be. The bank would be responsible to A for any 
breach of his instructions. 

Accounts jn Names of “ A B, Sheriff/' and “ C D, Tbust 
Account "—Bight of a Bank to Charge thereto 
Personal Acceptances. 

Question 2S8. —Tf a draft is accepted by A B and C D 
individually, A B having an account styled “ A B, sheriff/’ 
and C D a trust account, neither of them having an individual 
account, is it necessary for A B to accept it “A B, sheriff ” 
and “ 0 D, trust account/’ before' the drafts may be charged 
to their respective accounts ? 

Answer. —It would not be safe for the bank to apply to 
payment of a draft accepted by A B and C D-individually, 
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effects deposited as stated, at all events without further autho¬ 
rity than appears upon the face of the acceptance which prima 
fade is not to be considered as drawn against either of the 
accounts mentioned. 

Notes and Cheques of a Customer Chabged at Maturity 
to His Savings Bank Account without Special 
Authority. 

Question 28Jf, —Would a bank be upheld in law in charg¬ 
ing up acceptances and notes as they mature to a customer’s 
account in the savings department, without special authority. 
The following clause is printed on the customer's pass-book: 
“No draft or cheque drawn against the within deposit can be 
paid unless such draft or cheque be accompanied by this pass¬ 
book.” 

Answer. —If the bank were the holder of a note made by 
a party who had funds in a savings bank account, it would 
certainly be justified in charging the note against that account 
by way of set-off, but if the bank were not the holder of the 
note, and it is merely presented at the bank because made 
payable there, we think that the ordinary relation of banker 
and customer with respect to a current deposit account (which 
gi\es to the bank implied authority to pay for the customer 
notes and acceptances which he has domiciled with it), would 
not apply to a savings bank account upon which the customer 
cannot, as a right, draw cheques m the ordinary way and 
which is not presumed to be used for payment of his notes and 
acceptances. Special authority from him would be required. 

Cheque Torn Across and Pasted Together. 

Question 285. —Would a bank be justified in refusing pay¬ 
ment of a cheque which had been torn across and pasted 
together ? 

Answer .— Yes. Unless perfectly satisfied as to its bona 
fides because of the channel through which it comes, it 
should only pay the cheque after confirmation by the drawer. 
The openings for fraud which any other policy would afford 
are too obvious to need discussion. 
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Right of Bank to Set-off an Overdue Note of a Deceased 
Debtor against a Deposit made by His Executors 
Subsequently to His Death. 

Question 286 .—A bank holds a promissory note of a 
deceased party. After the promissor’s death his wife, having 
obtained letters of administration to his estate, causeB through 
her agent to be deposited in the bank certain moneyB in her 
name “ Trust Account Estate of (promissor)” Can the bank 
retain funds so deposited against the note, or are they bound 
to honour cheques drawn on this account ? 

Answer .—We think the bank cannot retain the funds 
deposited by the agent of the administratrix against the in¬ 
debtedness of the intestate. 

To be the subject of set-off debts must be mutual, and 
m the case put the mutuality of the debts, without which 
there can be no set-off, does not appear to exist—the intestate 
and the bank never stood in the relation of mutual debtors 
to each other. The debt to the bank was contracted by the 
intestate, but the debt of the bank was never due or owing to 
the intestate. The administratrix by reason of a contract 
between her and the bank is the bank’s creditor, but there is 
no contractual relation between her and the bank by which 
she is made the bank’s debtor. 

We do not overlook the fact that the intestate’s note fell 
due after his death, but we cannot conclude that this circum¬ 
stance alters the case. The intestate did and the administra¬ 
trix did not contract the debt upon the note; the administra¬ 
trix did and the intestate did not deposit the money in 
question with the bank. 

Joint and Several Note Presented at the Bank where 
it is Payable, and where One of the Promissors 
Has an Account in Funds. 

Question 281 .—A joint and several promissory note made 
by three parties is presented at maturity at the bank where it 
is payable and where one of the parties has an account with 
sufficient funds at credit to cover the note. Should the bank 
pay the note and charge it to his current account? 
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Answer .—We think the bank ought not to pay the note 
on a customer’s account without his instructions. 

Joint and Several Promissory Note—Right of a Bank 
as Holder to Charge to Account of One of the 
Pbomisbobs. 

(Question 288 .—A bank holds the joint and several note of 
A, B & C payable on demand. Demand is made and the note 
dishonoured. Can the bank charge up this note to A’s ac¬ 
count, against A’s wish, assuming that it is in funds? 

Answer. —A dishonoured bill on which a bank’s customer 
is severally liable can of course be charged against his account 
with the bank. 

Right or Bank to Charge Overdue Note Against Deposit 
Subsequently Made. 

Question 289. —A owes the bank $300, which is overdue. 
He enlists and sells his farm through B, who deposits $J,000 
to the credit of A The bank immediately charged up the 
amount due on A’b note, leaving a balance of approximately 
$700 to A’s credit. B ihen moved down to the ledger-keepci 
and presented A’s cheque for $800 to be marked. Is the bank 
justified in refusing to mark A’s cheque for B, on the ground 
of “Not sufficient funds ? Or did the bank act legally in 
charging up the note ? 

Answer. —The bank had a right to set off the balance due 
against the deposit Tlicie is nothing illegal in the bank’s 
action. 

The Payee of a Cheque Endorses it and Presents it job 
Payment. Can the Bank Apply the Funds upon an 
Overdue Note of hie Pavef which it JIoids? 

Question 290. —The payee of a cheque drawn to order 
endorses it and piesents it for payment Can the bank right¬ 
fully apply the funds upon an overdue note it holds of the 
payee? What if payee claims that funds for cheque are not 
his own? Would the drawer have any grounds for objecting 
or legal Temedy against the bank for so treating his cheque? 
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Anw^r.^-The committee have thought it well to refer 
the above questions to the counsel for the Association, Mr. 
Z- A. Lash, Q£!., and the following has been framed under his 
advice as to the law affecting the matter: 

The questions involve some nice considerations. There 
are two aspects in which the matter may be viewed: first, 
the stricfly legal one; second, the ethical one, Upon the 
latter, opinions of course may vary, and there is no rule for 
decision. We therefore refrain from expressing any opinion 
upon this branch, leaving each bank to decide for itself 
whether, under the particular circumstances which ma\ sur¬ 
round the case, it would as a matter of ethics be justified in 
retaining the proceeds of the cheque. 

With reference to the legal aspect, there appears to be no 
reported decisions expressly governing the case. The answer 
to the question as to the payee’s rights against the barA, may, 
we think, be worked out in principle upon these lines: 

Assume that the payee is the beneficial owner of a cheque. 
He presents it for payment. The bank accepts it m the usual 
way. This acceptance brings the pa>ee into privily with 
the bank, and enables him to bring an action against the 
bank in his own name upon the cheque. If, therefore, instead 
of retaining the cheque and crediting the payee with the pro¬ 
ceeds, the bank should hand back the accepted bank cheque 
to the payee and then refuse to pay it, the payee might bring 
an action against the bank for the amount. If he did so, 
what would be the bank's position ? Clearly it could set off 
against such action the amount of the overdue note. If, how¬ 
ever, the bank retains the cheque and claims to apply the 
amount upon the overdue note, what would be the payee’s 
remedy? We think he could proceed in three ways: 

(1) To sue in trover for the conversion of the cheque, 
or speaking less^technically, he could sue the bank for dam¬ 
ages because he had been deprived of his property, viz., the 
cheque. The amount of his damages in this case would lie 
the value of the cheque. He could have no further claim. 

(2) If the bank has appropriated funds to the payment 
of the cheque—for instance, if the teller had counted out the 
money and had told the payee that it was the money for the 
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cheque—he could probably sue the bank to recover the 
amount as money held by the bank for his use. 

(3) He might possibly treat the possession of the cheque 
by the bank as his possession, and sue upon the acceptance. 

If he took the last course, then the bank would, as above 
stated, have the right to set off the amount of the overdue 
note. If he took the second course the bank would have the 
same right, the demands in each case being liquidated. But, 
if he took the first course, the right of the bank to plead set 
off as such, would be extremely doubtful, because set off can 
only be pleaded where the demand to which it is pleaded is a 
liquidated demand or one capable of being ascertained by com¬ 
putation as distinguished from a demand where the amount 
must be ascertained by assessment or valuation. 

But the bank’s right would not in such a case, be confined 
to pleading set off. Under the practice of the courts in 
Ontario, where a defendant is allowed in his defence to set 
up by way of counterclaim any demands against the plaintiff, 
the bank could in its defence to the action counterclaim for 
the amount of the overdue note. It would, of course, get 
judgment upon this counterclaim, and even if the payee got 
judgment against the bank for the amount of the cheque as 
damages for its conversion, the practical result would be that 
the two judgments would be set off one againthe other, and 
the only question involved would be one of cost-,. 

If the cheque, though payable to the order of the payee, 
really belonged to some other person, it is, we think, clear 
that the bank would not have the rights above explained. It 
could not pay its own claim against the payee out of funds 
belonging to another. 

Our space for this number of the Journal will not allow 
us to deal with the other question, viz., whether the drawer 
would have any grounds for objecting, or legal remedy against 
the bank for so treating his cheque. We will allude to this 
branch of the question in our next issue, and explain, also the 
rights of the payee against the drawer. 

Note. —Since this opinion was given the following judg¬ 
ments have been rendered: 
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“ Where a customer gave a bank a bill of exchange to dis¬ 
count it had no right to keep the bill and apply the proceeds 
on his former indebtedness without his consent: Landry v. 
Bank of Nova Scotia, 29 N. B. 564 (1889).” 

“ If the holder of a cheque delivers it to a bank to be 
cashed that does not constitute a deposit, nor render the bank 
his debtor, and the bank has, therefore, no right to set off 
against the proceeds of the cheque a debt owing to it by the 
holder: Rouxel y. Royal Bank of Canada, 11 S. L. R. 218 
(1918).” 

Cheque Presented for Payment by Payee, Who is a 
Debtor of the Bank. 

Question 291 .—The payee of a cheque drawn to order 
endorses it and presents for payment. Can the banker right¬ 
fully apply the funds upon an overdue note he hold*> oi‘ the 
payee's ? 

What if the payee claims that funds for cheque are not 
his own? 

Would the drawer have any grounds for objecting, or legal 
remedy against the banker for so treating his cheque ? 

Answer .—In Question 290 we replied to the first portion 
of the above question, under the advice of counsel, and under¬ 
took to deal with the remaining clause later on. This we now 
do. 

The right of the drawer of a cheque having funds at his 
credit, is to have the bank pay his cheque on presentation, 
and should the bank refuse to do so without proper excuse, 
the drawer would have ground for action against the bank, 
and would be entitled to recover substantial damages to be 
assessed by a jury, without proving actual damage as the 
result of the refusal to pay the cheque. If what took place 
between the bank and the payee of the cheque amounted to a 
refusal of payment, we think the drawer could complain and 
that the bank would be liable for damages for tliia refusal. 
Whether the bank refused or did not refuse to pay the cheque, 
would be a question of fact to be decided upon on the circum¬ 
stances. 
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With reference to the position of the payee as against the 
drawer of the cheque the decisions are reasonably dear, 
Prima facie the cheque is not given nor accepted as payment 
of a debt. It is a mere order on the bank to pay, and if not 
honoured the debt remains, and the payee can sue the drawer 
for it. But there is of course nothing to prevent the drawer 
and the payee agreeing that the cheque should be taken as 
payment, and if it were so taken the debt would be discharged, 
and in such a case if the cheque should be dishonoured, the 
payee’s remedy is upon the cheque only and not upon the debt. 
If the bank refused to pay the cheque and if there were no 
agreement that it was accepted in payment of the debt, then 
the payee could sue the drawer of the cheque for the debt. 

Such a state of facts could be imagined which would 
amount to payment of the cheque bo far as the drawer is 
concerned, and which would entitle the bank to retain the 
money and set it off as against the debt owing to it by the 
payee; for instance, if the teller actually counted out the 
money and told the payee that it was the money for the 
cheque, and if the payee assented to this appropriation. But 
for practical purposes the inference which would no doubt 
be drawn by a court or jury in nine cases out of ten would be 
that the payee had not assented to the appropriation and that 
payment of the cheque had in effect been refused. 

Bight of a Bank to Set off a Balance at Credit of a 
Customer’s Account Against a Matured Note on 
which the Latter is an Endorser or Promissor. 

Question 292 .— A bank's customer dies leaving a balance 
at credit of his account, which is believed to be his own 
money. Can the bank set off against this balance the amount 
of two notes on which he is promissor or endorser, one of 
which had matured at the time of his death, and the other 
matured shortly afterwards? 

How would it be if it were shown that although the account 
was in his own name the money was trust money ? 

Answer .—If the facts are as indicated in the first question 
above, the bank has the right to set off the liability as promis- 
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sor or endorser on matured paper against its customers 
deposit. 

As to the second question, u the account s*Lood in the 
customer’s name simply, although the moneys were trust 
funds, the rule would seem to be that unless the bank had 
knowledge oi the trust it could "till exuu^c the light ot 
set-off. 


ArniOPMATION Ot iUlMENTb 

Question 293 —M A Co. aie in the habit of discounting 
with their bankeis sight dralts against shipments of produce 
to the United Stales (hie oi the drafts for $75, was returned 
dishonoured and chaiged to the account of M & Co, increas¬ 
ing their oveidraft to $150. Some time afterwards the firm 
sent the bank foi discount their note for $100, endorsed by 
another paity, and the proceeds of this note were remitted by 
the bank to M & Co When the note loll due the firm sent the 
bank $100 to take it up, but the bank credited Ihe amount 
instead to the overdrawn account and protested the note 
Would the bank have rccouise to Ihe endorser 9 

Answer —Upon Ihe statement that the $100 wps suit Ihe 
bank to pay the note, the bank would have no right lu apply 
it upon the other debt The debtor has the right, when pac¬ 
ing inone), to appropuate it to any indebtedness which lie 
may specify, and the creditor cannot change the appropria¬ 
tion without the debtor’s consent Therefore the note of $100 
must be regarded as paid and the endorser discharged 

On the general subject of appropriation of payments the 
case In rc Eirhangc Bank; The Queen v. OgxLvy, will be 
iound mstiiutiM (Journal, Yol 5, p 258). 

Cheque to the Ohdeu oi “ Sam Jones '—Mav ihe IUnk 
Pay to Anyone of that Name 9 

Question 29h —If a cheque is drawn m favour of Sam 
Jones without any further description of pajee, can the bank 
pay the money to any Sam Jones, or is it the bank’s duty to 
find out to which Sam Jones the cheque belongs? 


C B P — 11 
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Answer .—The hank would we think be responsible if it 
paid the money to anyone other than the Sam. Jones to whom 
the cheque belongs, 


Banking Houbs. 

Question 205 .—Is it optional with a bank to close at one 
o’clock on any other day than Saturday, m lieu of the latter 
day ? Do not the provisions of the Bills of Exchange Act 
respecting the hours at which bills may be protested impose 
a duty on the banks as to the houi up to which they must 
keep open. 

Answer .—Were it not for the peculiar relationship 
between a bank and its customers, whereby it undertakes to 
make payments on their account out of the moneys m its 
hands on presentation of cheques, it might be said that a 
bank is free to close its doors at any time that it may choose, 
but the (ullilment of this undertaking doubtless requires that 
a bank should be open at the usual horns unless it give rea¬ 
sonable notice to the contrary. But such notice having been 
given, we think it is clear that a bank may arrange to close 
on any day of the week at 1 o’clock, and we know that it is 
not an uncommon practice in the old country for banks to 
have their offices in small places open only on a certain day 
01 certain davs of the week. 

Ab regards the Bills of Exchange Act, this has no bearing 
on the matter except so far as the hours fixed for the pro¬ 
testing of notes may bo taken as indicating what is recog¬ 
nized to be the general practice as to the hours for keeping 
open. The Act, however, so far as this point is concerned, 
only lefers to the hour before which a note cannot be pro¬ 
tected— i.c,, 3 o’clock, and that this does not affect banks 
directly is quite plain. Banks usually close at 3, and 
although the practice of admitting notaries after 3 is a gen¬ 
eral one, we do not think that if the notary found the office 
locked, and protested a bill for non-payment, the bank would 
be under am responsibility in the matter. The most that 
could be said is that they had impliedly undertaken to be 
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open till 3 o'clock on certain days 'of the week to make pay¬ 
ments on behalf of their customers. 

Note. —By section 1 of 8-9 George V., chap. 9, it was 
enacted that during the war, and for one year thereafter, the 
time of protest should be changed from 3 p.m. to 2.30 p.m. 

Protest of Inland Bills Necessary Only in the Pro¬ 
vince of Quebec. 

Question 296 .—Section 113 of the Bills of Exchange Act 
reads: <c It shall not, except in the Province of Quebec, be 
necessary to note or protest an inland bill in order to have 
recourse against the drawer or endorsers.” What does this 
section mean? Is it necessary to protest any bill to hold an 
endorser ? 

Answer .—Protest as regards inland bills is necessary only 
in the Province of Quebec (section 113) and as regards for¬ 
eign bills is necessary in all the provinces (section 112), hut 
as notice of dishonour is required to preserve recourse againBt 
the drawer and endorsers and protest is probably the best 
evidence of such notice, the usual and safest practice is to 
protest dishonoured items unless specially instructed to the 
contrary. Protest is unnecessary in Quebec or any other 
province when the circumstances are such as would dispense 
with notice of dishonour. (See sections 114, H>6 to 108 and 
96). 

Notice of Dishonour. 

Question 297 .—Referring to the Bills of Exchange Act, 
section 98 (c) and (d), read as follows: “ By an agent 
either in his own name or in the name of any party entitled 
to give notice whether that party is his principal or not.” 
“ Jn writing or by personal communication and in any terms 
which identify the bill and intimate that the bill has been dis¬ 
honoured by non-acceptance ot non-payment.” A bank holds 
a cheque sent to it for collection. This cheque is dishonoured 
by non-payment. By the above clause cannot a bank send out 
notice of dishonour itself instead of having a notary protest 
the cheque? 
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Anmer^Yes. Unless specially instructed to do so or 
unless the bill is a foreign one or payable in the Province of 
Quebec a collecting bank is not required to protest a dis¬ 
honoured cheque. Protest is also unnecessary in cases where 
notice of dishonour is dispensed with (see sections 114 and 
106 to 108, Bills of Exchange Act). The immediate return 
of the cheque by the collecting bank would be suffic ient notice 
of dishonour (section 99), but as the Act allows the bank to 
protest if it sees fit (section 113) it is always safer to follow 
the established practice particularly as the protest affords 
prima facie evidence of presentation and dishonour, and of 
the service of notice thereof. 

Notice of Dishonour Must re Given to Drawer. 

Question 298 .—Js it necessary, if a draft be drawn by A 
on B to the order of bank G, that notice of dishonour be given 
to the drawer to render him liable P 

Answer .—Such a notice is necessary; see sec. 96 Bills, of 
Exchange Act. Please note that protest is not necessary, 
except in the Province of Quebec, or for foreign bills. What 
the Act requires is notice of dishonour, which might he given 
either by a notary or by the holder or anyone on Ins behalf. 

Unpaid Bill Charged to Endorser's Account with 
Notice to Him, but without Protest. 

Question 299 .—Is not a banker justified in charging an 
unpaid bill to the endorser’s account, provided thcTe are 
fund9, without first protesting it, if he notifies the endorser 
by mad that he has done so, and wovdd not such notice act as 
a notice of dishonour within the meaning of the Bills of Ex¬ 
change Act? 

Answer .—Except in the Province of Quebec the bank 
would certainly be entitled to charge the endorser’s account 
without protest with a dishonoured bill, provided it notifies 
the endorser that the bill is dishonoured. Whether or not the 
notice mentioned was sufficient for this purpose would depend 
on its terms. If the letter is so framed as to indicate that the 
bill has been dishonoured by non-payment this notice is suffi- 
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eient. (See section 98, sub-sec. 1 (d), Bills of Exchange 
Act). It is probable that a mere statement in the letter that 
the bill had been charged to the customer's account would be 
held to sufficiently indicate its dishonour. 

When is a Bill Protbstablb? 

Question 300. —At a point occupied by a chartered bank 
only every other day, is the day next the maturing date of a 
bill the proper date to protest for non-payment when the due 
date falls on the day the bank is not open for business, or in 
other words, are the days when the bank is not open to be 
treated as a statutory holiday and protest the day following 
binding ? 

Answer. —Tbe bill is protestable only on the day of 
maturity. 

Bill Received for Collection with “I\o Protest" Slip 
Attached — No Instructions in Accompanying 
Letter. 

Question 30J .—A bill received foi collection has a “no 
piotest” slip attached, but in the lcttei enclosing it no refer¬ 
ence is made thereto. Should not the lettei govern t 

Answer. —We think not. The slip accompanying the bill 
should be regarded as properly sent unless the letter showed 
the contrary. We think the bank in the case put should be 
careful to return the bill before the close of business on the 
next day, and then no mteiests would be injured by returning 
the bill without protest. The party receiving back a dis¬ 
honoured bill is in a position to give notice to the prior parties, 
and so keep everybody on the bill liable to him. This would 
not, however, apply to the Province of Quebec, where proteat 
is necessary. 

Draft wiih Drawee's Address Wrongly Given— Pro¬ 
test. 

Question 802. —A draws upon B in Rossland by mistake; 
he should have drawn on him in Nelson, where he has a place 
of business and a residem e. The item is sent forward to 
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Boland, subject to protest for non-acceptance. Draft is re¬ 
turned protested for non-acceptance. Inasmuch as the drawee 
has no place of business or residence in Bossland, and the 
draft was never presented to him, where are there any grounds 
for protest ? 

Answer .—It would seem clear that the bill must be re¬ 
garded as dishonoured by non-acceptance, and it was the 
holder's duty, m view of the instructions quoted, to protest 
the bill. The matter works out in this way: 

If after the exercise of reasonable diligence presentment 
cannot be made to the drawee or to some person authorized 
to accept or refuse acceptance on his behalf, presentment is 
excused (79 (b)), and the bill may be treated as dishonoured 
by non-acceptance (79 (1)). The holder of a bill dishonoured 
by non-acceptancc may, if he thinks fit, protest the same 
(section 113). In this case the agent of the holder was in¬ 
structed to protest, and would not have acted in accordance 
w’ith his duty if he had returned the bill without protest. 

Presentment for Payment Before Protest — Reason¬ 
able Time. 

Question SOS. —An acceptance held by Bank A is payable 
at Bank B. Being unpaid at close of business on the date of 
maturity Bank A hands the bill to a notary for protest. The 
notary delays presentation until 4.30 p.m. and finds the officers 
of Bank B have left for the day, the payee having in the mean¬ 
time provided for the payment of the bill. Can the notary 
protest the bill; or if he merely “ notes ” it, can he collect the 
usual notarial fee? What would be the proper course for the 
banks to take under such circumstances? 

Answer .—ThiB question raises some important points, 
regarding which we have thought it well to get a memorandum 
from the Counsel of the Association, which is appended hereto. 

The effect of the view which Mr. Lash takes in the case 
put by our correspondent is as follows: 

The notary under the circumstances mentioned could not 
be said to have made a presentation at all, and the protest 
must therefore he made on the strength of the presentation 
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which we assume was made earlier in the day by Bank A at 
Bank B. It is not necessary that the presentation should be 
made by the notary, although it is clearly an advantage that 
he should make it, as that simplifies the proof m case ot de¬ 
pute afterwards. Of course, if a notary presents a bill after 
banking hours and find-s someone who iB authorized to pay 
or refuse payment, such a presentation is valid notwithstand¬ 
ing the hour. 

As regards noting, if the notary notes the bill instead 
of protesting it, he is entitled to whatever is the usual fee 
for noting and sending out the notices of dishonour, but we 
do not see that this has any bearing on the question as to the 
effect of the delay in presentation. 

Time within which Presentation for Payment musi he 

Made. 

{Opinion of Counsel.) 

The question as to the time during the day of maturity 
when a bill must be presented for payment does not appear 
to ha\e come up for decision in Ontario. 

The cases m England on the subject are all old ones. 
The section of the English Bills of Exchange Act now sets 
the question at rest there, as it detlaies that presentment 
must be made “ at a reasonable hour on a business day ” at a 
proper place, etc. The corresponding section of the Canadian 
Bills of Exchange Act is as follows: 

“ 86. When the bill is not payable on demand (present¬ 
ment must be made) on the day it falls due. 

" 87. Presentment must be made by the holder or by some 
person authorized to recene payment on his behalf, at the 
proper place, as hereinafter defined and either to the person 
designated by the bill as payer, or to his representative or 
some person authorized to pay or refuse payment on his 
behalf, if, with the exercise of reasonable diligence, Buch 
person can there be found.” 

The section relating to the presentment for acceptance is 
as follows: 

"78 ,(a). The presentment must be made bv or on be¬ 
half of the holder to the drawee or to some perjs^n authorized 
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to accept or refuse acceptance on iiis behalf, at a reasonable 
hour on a business day, and before the bill is overdue/’ 

It will be observed that this section contains the words 
“at a reasonable hour on a business day/’ The absence of 
these words in section 86, and the statement in that section 
that presentment for payment must be made on the day the 
bill falls due, leaves the question open for argument—the 
argument being that, as nothing is said as to the time of the 
day for presentation for payment, the holder has the whole 
day for presentment. 

We think, however, that inasmuch as section 87 requires 
presentment to be made at the proper place either to the 
person designated by the bill as payer, or some person autho¬ 
rized lo pay or refuse payment on his behalf, if with the 
exercise of reasonable diligence such person could there be 
found, presentment for payment must be made at a reasonable 
hour, otherwise it could not be said that reasonable diligence 
had been exercised to find the proper person at the proper 
place to whom the bill could be presented. 

In Parker v. Gordon , 7 East, 385 (A.D.) 1806, Lord 
Ellcnborough said: 

“If a party (boost 1 to take an acceptance payable at an 
appointed place, it is to bo presumed that lie will inform 
himself of the proper time for receiving payment at such 
place, and he must apply accordingly/’ 

In this case the bill was made payable at a banker’s, and 
it was not presented until after six o’clock p.m., when the 
bank was shut and the clerks gone away. 

In the same case LeBlanc, J., said: 

“ If a party will take an acceptance in this manner, pay¬ 
able at a banker’s, he must present it at a proper time, accord¬ 
ing to the known method of conducting business, otherwise 
the greatest inconvenience would ensue.” 

A new York case, Utica v. Smith, 18 Johns, N.Y. 230, 
is instructive. In that case a note was payable at the 
Mechanics’ Bank, New York City, and was presented at 3.15 
p.m. The hank closed at three o’clock, but it was customary 
for clerks to remain after that hour during which notes were 
presented and paid or refused. The court said, “though the 
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presentment was out of banking hours, it is sufficient if there 
was a person at the bank authorized to give the holder an 
answer.” 

The result of a number of American cases ia given in the 
American and English Encyclopaedia of Laws, 2nd edition, 
vol. IV., page 370, as follows: 

k< Where a bill or note is payable at a bank, it must be 
presented for payment before the usual hour of closing the 
banking house.” 

We think these authorities would be followed iu Canada. 

Section 10 of the Bills of Exchange Act declares that the 
rules )f the common law of England, including the Law Mer- 
chant, save in so far as they are inconsistent with the express 
provisions of the said Act, as amended, shall apply. 

The English cases referred to show what the rule of the 
common law of England on the subject was, and we think 
it cannot be said that such rule is inconsistent with the ex¬ 
press provisions of the Act. On the contrary, we think it 
(onsistent with it. 

Note —In Quebec it lias been held that presentation at 
the closed doors of a bank after its usual office hours was not 
sufficient upon which to base a protest: Watters v. Ruffen - 
stein (18b(‘), 16 L. C. R. 297. 

The English rule has been slated as follows: “ If a bill 
be payable at a bank it must be presented within banking 
hours; if at a merchant's place of business then within ordin¬ 
ary business hours; if at a private house presentation up to 
bed-tune wt uld bo sufficient. 

Return by Collecting Bank of Unpaid Bill, After 
Maturity', is Notice to the Sending B\nk that it 
iias been Dishonoured. 

Question 304 .—Accepted draft made by A to his own 
order, endorsed in blank, handed to B, who endorses over to 
S bank, who forwarded it to bank R without instructions. 
Was unpaid on due date and returned to S bank the same 
day. Bafak S refuses to take it back, saying the endorsers 
are released because the item was not protested. As this 
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wa8 neither a foreign nor Quebec bill, it having been accepted 
payable in another Province, bank B claims that all bank S 
needed to have done to hold the endorsers was to have noti¬ 
fied them on recipt of the item, and, in fact, should have 
done this, as the mere fact of the bill being returned without 
being marked “ protested ” would show them it had been 
neglected. 

Answer. —Bank B is right. See sections 99 and 100 
Bills of Exchange Act. 

Time within which Notice of Dishonour May be Sent. 

Question $05 .—Referring to the section J03 (2) Bills of 
Exchange Act, do notices of dishonour mailed at any time 
on the next day following due date, meet the requirements 
of tlie law as fully as if mailed on the same day a bill is 
dishonoured ? 

Answer. —Yes; the notice is “ valid and effectual” if 
mailed on the following business day, and all that is needed 
is a valid and effectual notice. 

“ Noting ” Dishonoured Bills. 

Question JOG. — (I) A bank hands a dishonoured bill to 
their notary for noting, pending an expected settlement in 
a few days, (a) Should notary attach long declaration of 
noting in accordance with form A in the schedule to the 
Act, or simply endorse a memorandum of date and ledger- 
keeper^ answer referred to in Smith’s Merc. Law, 3rd Am. 
ed., p. 328? Maclarcn, at p. 310, 5th ed., would suggest the 
short memo w but Smith says, this “ per se is of no legal 
effect.” (b) Tn either case should notary send notices to 
the parties on the bill? 

(2) Is there, any sufficient sanction for the practice of 
protesting a bill before 10 a.m. of the day succeeding the 
day of dishonour as the day of dishonour—that is to say, 
noting and protesting it, the bank having, say, overlooked it 
the day before? 
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Answer .—(Not applicable in the Province of Quebec nor 
to foreign bills). 

(1) We think xt ought to be clearly understood that 
noting a dishonoured bill does not enable the bank to hold 
the parties to it liable pending an expected settlement in a 
few days. The parties are held liable only if notices of dis¬ 
honour are sent in accordance with the provisions of the Act. 

The practice in regard to “ noting ” usually amounts to 
the notary presenting the bill for payment on the day of 
maturity, and taking no further steps until the close of busi¬ 
ness the following day, by which time the note may be paid. 
If notice of dishonour is not given within the proper time 
the noting is of no effect. The only case in which evidence of 
the noting is needed is one where the presentment is made by 
one notary, and the protest has for any reason to be com¬ 
pleted by another. Form A in the first schedule would be 
useful in such a case, but any memorandum showing that 
the bill had been presented at the place of payment on the 
day it matured, and the answer received, would be sufficient. 

(2) We do not think there is such a practice, and if 
there were it would not be valid. The holder may give notice 
of dishonour on the day after the bill matures (sec. 97 (a)), 
and he may employ a notary to give this notice on his behalf 
(sec. 97 (6)), but if he invokes the aid of the notary for this 
purpose on the day after maturity that would not enable the 
latter to “ protest ” the bill. As the practice of the results 
of the notice of dishonour are identical with those following 
a protest, this involves no disadvantage. Similarly the effect 
of absence of evidence of noting, where for any reason the 
notary who presented the bill cannot complete his work, may 
be obviated by notice being given by the holder, or someone 
on his behalf, on the day following the date of maturity. 

Acceptance Held after Maturity by Request of Prior 
Parties—Protest. 

Question SOI .—An acceptance is by arrangement with 
the prior parties held for ten days after its maturity without 
being protested, but at the expiration of that ti^te the drawee 
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is still unable to pay. Is it necessary to then protest the 
draft in order to avoid releasing the drawer or endorser? 

Answer. —Assuming the bill to be an inland one, no 
protest is necessary. Notice of dishonour, to be effective, 
must be given not later than the day after maturity, and 
the holding of the bill by agreement for ten days does not 
alter this. If the “arrangement” amounted to a waiver of 
notice, or an admission of the receipt of notice of dishonour 
(which it no doubt did) the parties continue liable on the 
bill whether asked to repay it or not. They would only be 
discharged from this liability, under ordinary circumstances, 
by the Statute of Limitations (or payment). 

Bill Held after Maturity by Collecting Bank and 
not Protested on Instructions of Owner. 

Question 308.—A Winnipeg bank negotiates a draft 
drawn by one of its customers on a house in Kingston, and 
sends it to a bank in Kingston for collection. At maturity, 
the Winnipeg bank wires the Kingston bank, “Hold free 
seven days if not paid.” The Kingston bank has a running 
account with the Winnipeg bank, and if the bill were paid 
would simply credit the amount without advice. The Kings¬ 
ton hank holds the bill without protest for seven days after 
maturity, in accordance with telegraphic instructions, but 
without advising or acknowledging the telegram. 

If the hill is still unpaid at the end of seven days ought 
it to be protested, and is the drawer entitled to the same 
notice of non-puyment at the end of the seven days ns he 
would have been at maturity? 

A imver.— The bill could not he protested at the end of 
the seven days, the time for that being past. The duty of 
the Kingston hank is to return the bill to the Winnipeg bank 
at the expiration of the seven days, or to notify it then that 
the bill has not been paid. If it neglected to do this, and 
the Winnipeg bank was misled into believing thereby that 
the bill was paid, and allowed the drawer to act in the same 
belief, the Kingston bank would probably be bound to give 
the Winnipeg bank credit foT the bill. 
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Joint and Several Note—Protest—Maker's Right as 
Surety. 

(Question 309. —A, for B’s accommodation, joips with 
the latter ab joint and several maker of a note m fuvour of 
C. At the time of its delivery to C the latter has notice of 
the relation to which A and B stand to each other. B. does 
not meet the note at maturity. Is it necessary in order that 
C may preserve his rights against A that A should have 
notice of dishonour? 

Answer. —It is not necessary that A should have notice 
of dishonour m order to preserve C/s right to recover from 
him. A has the ordinary rights of a surety, but not of an 
ondoiscr, and his liability to pay the note continues without 
notice of dishonour, because he is a promissor thereon. 

Promissory Note with Joint and Several Makers, One 
of the Makers Being Really a Surety for the 
Others—Protest. 

Question 310. —Is it necessary to protest a note drawn in 
favour of a bank by joint and several promissors, one of 
whom is really a surety for the other; is he not in effect an 
endorser ? 

Answer. —It is not necessary to protest such a note. 
The contract of the makers of a note is to pay the note with¬ 
out any conditions, and it is their duty to find it and pay it. 
If a party promises to pay who is in fact a surety, his obli¬ 
gation is that of maker, so far as notice is concerned, but 
m other respects he is entitled to the rightR of a surety; 
e.g., he might be discharged by any improper dealing with 
securities. 

Notice of Dishonour—Makers of a Note Who are also 
Endorsers. 

Question 311. —Is it necessary to send notices of dis¬ 
honour* to the endorsers of a note on which they are also the 
promissors? ^ 
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An&wer.^’They would be held as makers of the note 
without notice of dishonour. As no additional obligation is 
represented by the appearance of their name also as endors¬ 
ers, nothing would be gamed by the notification, from a 
legal standpoint. 

Note with Two Endorsers, the Last of Whom Waites 
Protest — Must re Protested to Hoed Prior 
Endorser. 

Question Bid. —A note is discounted by a bank for a cus¬ 
tomer who endorses it, waning protest, notice and demand 
of pavment. There is a prior endorser on the note. The 
hank did not protest the note at maturity, and the first 
endoiser was released. Is its claim against its customer 
good? He alleges that notwithstanding his waiver the bank 
should have protested the bill in older that he might not lose 
lus recourse against the prior endorser, and that he is dis¬ 
charged by their neglect to do this. 

An&u cr. —The bank has no claim against its customer, 
Failuie to protest the bill freed the endorser who waived 
protest lor himself, because it deprived him of his recourse 
against the prior eiuloi<*ei. 

Dmwn I>11 vi r with Bill of Lading “ for Payment" 
—(loons Dei wed i\ Transit — Notice or Dis¬ 
honour. 

Question BIB .—A demand draft with bill \of lading 
attached, to be held for payment, is received for collection. 
The goods, owing to delay in transit, will not arrive for 
three weeks, and the drawee refuses to pay until the goods 
arrive. No instructions have been given to hold the draft. 
Is the collecting bank excused from protesting it? 

Aium cr. - The drawer would be discharged if the draft 
were held o\er without notice of dishonour being gi\en him, 
and the collecting bank would be responsible for the bill. 
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Cheque Returned Marked “ N.S.F”— Protest. 

Question Sli. —Bank A receives a protest&ble cheque 
drawn on bank B from bank C for collection. If the same ifl 
presented to bank B and refused on the ground of u N.S.F.” 
or f< Present again,” is it necessary to wait until three o'clock 
or one o’clock on Saturdays to protest same? 

Ansv’er ,—The cheque cannot be protested before three 
o’clock on any business day, including Saturday. See sec¬ 
tion 121 (6) Bills of Exchange Act. If the notary has 
already presented the cheque for payment during busi¬ 
ness hours, and it has been refused, it is not necessary to 
present it again after business hours before protesting, but 
it is customary to do so, and it is undesirable, without special 
reason, to depart from this established custom. 

Hour \t which. Note may be Protested. 

Question Hir>, —Is it legal to protest a note at one o’clock 
on Saturday ? Are we not bound to wait till three on other 
da} s ? 

.bisicpr.—A piotest cannot be made on an} day till 
three o’clock. Tins does not in any way conflict with the 
bank’s right to close its doors at one o’clock. The notary 
might present a cheque at ten in the morning, and. if then 
dishonoured, he would do Ins full duty, if ho simply held 
it till throe o’clock and theieafter completed the protect with¬ 
out further picsentation. 

Dishonoured Cheque—Tender of Payment by Brawei; 
before Protest. 

Question HI6 .—Bank "A” sends to bank “B” through 
the Clearing a cheque which is returned on time with reason 
“ N.R.F.” Bank “A” presents the same cheque at three 
o’clock, when it is again refused for the same reason. The 
cheque is subject to protest. The drawer goes to bank “B” 
after & o’clock to make a deposit, but the bank refuses to 
take it. The drawer, wishing to save the pr^st, then goes 
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to bank “A” and offers money to pay the cheque. Is bank 
“A” obliged to accept the money and deliver the cheque? 

Answer .—Bank "A” is entitled to protest the cheque at 
any time after 3 o’clock, but if the cheque has not already 
gone to protest, there would appear to be no reason why pay¬ 
ment should not be accepted from the drawer. 

“No Protest v Instructions in Letter Enclosing a 
Note, but not Attached to Note Itself. 

Question 31 7.—A letter is sent containing a promissory 
note for collection, with instructions not to protest, but such 
instructions are not attached to the note. Should the latter 
be protested or not? 

Ansiier .—The instiuctions in the letter should clearly 
be followed. There can be no doubt whatever as to the 
intention ol the party sending the note when he gives his 
instructions in this shape. 

Our reason for suggesting that precaution should be 
taken where the instiuctions were only in the form of a slip 
attached was the possibility that a slip belonging to some 
other bill might have been attached in error. The collecting 
bank in such a case would he free from responsibility and the 
precaution would be morel\ an act of consideration. 

Ciieque, with Endorser, Upturned Marked “ N.8 F”— 

Protest. 

Question VS .—Bank A clears to bank B a cheque on 
August 28th 1918. Bank B returns cheque for the reason 
"N.R.F” Bank A’s endorsement stamp on this cheque is 
dated August 27th, 1918. Can this cheque be legally pro¬ 
tested ? Suppose bank B claims that the cheque should have 
been protested on the day that is on bank A’s endorsement. 
What is the position of bank A to the endorser of the cheque? 

A turner. —If bank A receives cheque on deposit on 27th 
August, and presents it on 28th, it certainly is using ordi¬ 
nary diligence, and as far as hank A is concerned protest on 
28th would enable it to hold the prior endorser. 
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Form of Notice of Dishonour. 

Question 819. —Is a notice of dishonour mailed by a bank 
to an endorser of an inland bill (Quebec excepted) on due 
date, properly attested by two officers and a record of despatch 
kept, sufficient without protest to hold the endorser? 

Answer. —Yes. Provided the notice identifies the bill 
as called for in section 98 of the Bills of Exchange Act. See 
also sections 97 and 113. 

Notice of Dishonour Sri^t to Endorsee by Letter 

Question 320 .—Would notifying an endorser by registered 
letter that a note had not been met by his promissor and that 
he was looked to for payment, hold him the same as if the note 
had been duly protested? 

Answer .—Any notice of dishonour properly given holds 
the endorsers, but in the case of bills payable in the Province 
of Quebec, and foreign bills, protest is necessary. All that 
is necessary m a notice of dishonour sent by mail is that it 
should be “duly addressed and posted” (see section 104 
Bills cf Exchange Act); registering the letter does not affect 
the matter. 

Cheque made Payable at One Bank Cashed at Another 

Bank by Payee, Who Endorsed it—Payment Stopped 

by the Drawee—Notice of Dishonour. 

Question 321 .—A teller cashed a cheque in an Ontario 
town drawn on a bank in Toronto. The cheque was sent for 
collection, but was returned without being protested, marked 
" Payment stopped.” The payee of the cheque, who endorsed 
it, refuses to take it up. Can he escape on the ground that 
the cheque was not protested? 

Answer .—If notice of dishonour were given and presen¬ 
tation and demand for payment made within the time pre¬ 
scribed by the Act, the payee cannot evade the obligation. 
Proper notice only is necessary, and protest is not essential, 
except in Quebec. ^ 


OBP — 12 
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Cheque Presented Three Tikes and Returned Endorsed 
“N.S.F”— Notice of First Dishonour. 

Question 322. —A cheque signed by A P to order of P B 
on bank “A” is presented to P. B's bank and negotiated. The 
cheque is sent through the clearing house without instruc¬ 
tions and is returned by bank “A” without protest and 
endorsed “ N.S.F." The cheque is presented three times and 
always refused for the same reason “N.S.F” Then P B's 
bank gives special instructions to have it protested. What is 
the value of the protest and has P B 5 s bank the right to claim 
the amount of the cheque and fees from its customer P B? 
Is do! bank “A” responsible? 

Answer. —The protest is only of value as affording evi¬ 
dence of presentation and dishonour. P B's bank can claim 
the amount of cheque and fees from P B, provided the notice 
of first dishonour was given him m due course. Bank “A” 
has no responsibility in the matter. 

Tjie Maker of an Endorsed Note Assigns His Estate 
for the Benefit of Creditors—Should the Note 
be Protested without Waiting for Maturity? 

Question 823 .—The maker of a note (discounted for a 
customer-paycc) becomes insolvent. The note is not >et due, 
and has another endorser who has lent his name as suret} 
for the maker. Should the note be protested as soon as the 
assignment is gazetted? Or should no action be taken till 
maturity ? 

Answer. —Nothing can be done until the note matures 
and is dishonoured. 

Note. —In the province o i Quebec the maker of a note 
who becomes insolvent cannot claim the benefit of the 
unexpired term and the note becomes immediately due so 
far as he is concerned. It must be protested, however, in 
order to hold the endorsers, whose liability would only com¬ 
mence from the date on which the note by its terms became 
due and payable. See Trottier v. Rivard , Q. R. 23 S. 0. 526 
(1903). 
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III other provinces the collecting bank should at one© 
notify the sending bank of the insolvency of the malm in 
order that & special claim may be made against his estate 
under section 50 of the new Bankruptcy Act 

Bill Held fob Collection — Assignment of Drawee 
before Maturity of Bill—Protest. 

Question 824 .—Bank A sends for collection to bank B, 
draft or note (to be protested in case). Drawee or maker 
assigns before maturity. What would be the position of bank 
B to bank A on the following points: 

(1) Should draft or note be returned by bank B on the 
assignment becoming known? 

(2) If so, may not protest be waived to save unnecessary 
cost under the circumstances? 

(3) Would it be correct to 9imply advise bank A of the 
assignment, asking for instructions, or what option has bank 
B in the matter? 

Answer. —(1) We think that the duty of bank B is to 
protest the note at maturity and return it, in tho absence of 
other instructions. 

Protest—Error in the Notice as to Place of Present¬ 
ment. 

Question 825 .—A note payable at bank B was handed 
to the notary by Bank A for protest. It was duly presented, 
and notice of dishonour given in the ordinary from. In the 
Act of Protest attached to the note the notary, through error, 
declared that he had presented the note “ at Bank A, where 
the same is payable.” Does this invalidate the protest? 

Answer. —The act of protest is merely a certificate as 
to what the notary has done, and could be corrected at any 
time. TJie notice of dishonour having been duly given, the 
parties would be liable without any further action on the 
part of the notary. He attaches his notarial act merely as a 
convenient mode of proving that the notice has been duly sent, 
but proof of the notice might he made in any <$heT way. 
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In answer to a further inquiry on the subject: 

If in the notice of dishonour it was stated that the note 
had been presented at Bank A while really payable at Bank B, 
that would not necessarily invalidate the notice. Such an 
error might be regarded as a misdescription of the bill, but the 
notice would not be vitiated thereby unless the party to whom 
the notice was given was in fact misled by it. (Section 
98(2)). 

It is to be observed that the Act does not require a state¬ 
ment in the notice of dishonour that the bill was presented 
at the place where payable. See form “ G ” and “ H ” in the 
first schedule to the Act. 

Cheque Presented for Payment, Pet s Protest Fees— 
Duty of Drawee Bank. 

Question 826 .—A cheque is presented at a bank for pay¬ 
ment and is dishonoured for reason * N. S. F.,” and protested. 
Later funds are provided sufficient to cover the cheque, and 
protest fees, and the cheque is again presented. Should the 
drawer bank pay the cheque for face amount only, or for the 
amount, plus protest fees ? 

Answer .—Section 113 of the Bills of Exchange Act allows 
a holder to protest a cheque if he sees fit, and section 121 
provides that the expense of protesting shall be paid to him, 
but As the duty of the drawee bank is to comply with the ordeT 
of the drawer it is not required to pay more than the face value 
of the cheque without instructions from the drawer to do so. 
See also sections 134 and 135. 

Cheque Drawn for “ Capital and Interest "—Protested 
without Instructions. 

Question 827 .—A cheque drawn upon a bank for “ capital 
and interest ” in favour of another bank, which forwards it for 
collection to the drawee bank omitting the usual “N. P. ,J in 
the instructions, is protested because there is no account Is 
such a protest justified on the part of the drawee bank? 
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Answer. —It is open to question whether an item of this 
nature ie for a sum certain in money within the definition of a 
bill of exchange. If it is a cheque properly speaking, the 
drawee bank is within its rights in protesting. If it is not a 
cheque, the drawee bank would still be within its rights in 
protesting, though the protest charges would probably not be 
collectible as part of the bill. 

Cheque Handed to Notary for Protest and Lost by Him 
—Responsibility of Presenting Bank. 

Question 888 .—\\ hat responsibility does a bank assume in 
handing a cheque 01 note to a notary for protest if he should 
destro) or lose it? 

Answer. —8nice the notary is the bank's selected agent for 
presentation and sending notice of dishonour, the bank would 
be liable for his laches. But demand for payment may be 
made and notice of dishonour sent on a copy of the bill or 
written particulars. (Sec sections 120, 156 and 157, Bills of 
Exchange Act.) 

Notarial Charges 

Question 329-A an >ou mfoim me what the legal nolanal 
charges are m connection with the protesting of notes in the 
various provinces? There seems to be a wide range of differ¬ 
ence among them. 

Answer. —The tariff ot notarial charges in the various 
provinces will be found in Maclaren’s “ Bills, Notes and 
Cheques/’ pp. .320 and 321, 5th ed.: They arc too voluminous 
to be quoted here. 

Fee for “ Notino," 

Question 330 .—Can a notary “note” a bill on due date 
and complete the protest next day, charge all the usual pro¬ 
test charges and an additional charge of fifty cents for noting 
as well ? 

Answer .—No. In such a case it is not the-custom to make 
an additional charge for noting. An examination of the 
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various provincial tariffs will reveal the fact that no provision 
is made for a fee for noting, and that when the noting and 
protesting are in reality one transaction a double charge is 
not intended. Section 57 of the Imperial Bills of Exchange 
Act only provides for one charge in such a case as you men¬ 
tion. See also section 124 of our Bills of Exchange Act. 

Note Held as Collateral Allowed to Run Past Due 
without Notice to Endorsee. 

Question SSI .—Is a bank responsible for a note deposited 
with it as collateral if it .(having an endorser) is allowed to 
run past due without the endorser being notified of dis¬ 
honour, or allowed to become outlawed by no action being 
taken for six years? 

Answer. —As holder of the collateral security the bank is 
bound to exercise reasonable care in reference to it, and to 
the realization of it. Therefore if, by reason of its neglect to 
notify the endorser, or to get judgment on the note before 
it became outlawed, the debtor to the bank, or true owner of 
the note, suffered damage, the bank would be responsible. If 
the bank were willing to sue on the note before it became 
outlawed, provided the debtor furnished the money required 
for costs, and if the debtor refused to do this, the bank would 
not be bound to sue, but the debtor should be given an oppor¬ 
tunity of protecting his interest in the note. 

Note Endorsed by B with Waiver of Protest Paid by B 
at Maturity, Marked "Paid” by Holder, and after¬ 
wards Re-circulated by B. 

Question SS2 .—A makes note in favour of B. B endorses 
same and waives protest, etc. At maturity B has to pay note 
and the bank places their “paid ” stamp on the back of the 
note over B’s endorsement. B afterwards circulated the note 
apparently as cash, and eventually (three or four years after 
maturity) haa been called upon to pay same but refuses. Ib 
he still liable as endorser? 
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Answer .—The payment by B is not & payment of the note 
so as to extinguish all liability upon it, and evidence would be 
admissible to show that the stamp “paid* meant paid or 
retired by the endorser only. If B himself, as the question 
states, afterwards negotiated the note, there could be no 
question that he would be liable as endorser, but the holder 
would of course take it subject to the equities which might 
attach to the note as an overdue note when he became the 
holder. See section ^0, and section 73 of the Bills of Ex¬ 
change Act. 

Presentation within a Beasonable Time—Bill Sent 
fob Collection in an Indirect Manner. 

Question 333 .—A bank in Kingston cashed for a customer, 
who endorses it, a cheque payable in Sault Ste. Marie, where 
it has no branch. It sends it to its Toronto branch, which 
turns it over to a bank having a branch at that point. The 
cheque is dishonoured and returned through the same channel 
to Kingston. Can the customer of the Kingston bank claim 
undue delay (1) in presentment, or (2) in the notice of dis¬ 
honour ? 

Answer .—If the cheque was sent forward promptly from 
Kingston to Toronto, and from Toronto to Sault Ste. Marie, 
and presented in due course after reaching there, the present¬ 
ment was, we think, duly made within the terms of sub-sec. 2 
of sec. 86, Bills of Exchange Act. We do not think that the 
customer could complain of delay only because the bank sent 
the cheque to Toronto inbtead of sending it to Sault Ste. Marie 
direct. The only question is whether the delay thereby caused 
rendered the presentment one not made within a reasonable 
time, but we think that, having regard to the usage of banks, 
such a mode of presentment is permissible. 

(2) The question suggests that the return of the cheque 
was relied on to serve as notice of dishonour, and if so the 
return through the same channel, if each step is within the 
limit of time allowed by law, would be sufficient. If notice 
of dishonour had been sent to the customer by the bank at 
Sault Ste. Marie, delay in returning the cheque would have no 
effect on the customer's liability. 
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Agency—Note Sent to Private Bank which Failed to 
Remit Afteb Collection—Responsibility. 

Question 831 h— A chartered bank sent for collection to a 
private bank in Y. (the only bank in the town) a note for 
$100 payable at the office of the private bank in Y, which note 
had been deposited with the chartered bank as collateral secu¬ 
rity by one of its customers. The note was paid at maturity, 
and the private bank failed and did not remit foT the collec¬ 
tion. Who should bear any loss incurred 9 1 f the bank, please 
give reason? 

Answer .—Most banks take the precaution of requiring 
customers who discount, or lodge for collection, bills payable 
at such points to give a letter, the effect of which is to make 
the private banker the agent of the customer. In the absence 
of any letter or agreement of this kind, the private banker 
would be the agent of the bank, and the bank would, therefore, 
have to hear the loss. 

Agency—‘Collections Sent to Private Bankers. 

Question 335 .—A airrent account customer brings m a 
note for collection, made payable at a private banker’s office 
in a plate where there is no chartered bank. He is told that 
the collection will only be forwarded to the private banker’s 
at his own risk, and the following notice had been placed in 
his pass book when Ins account was opened, viz.: 

All bills, notes and" other securities left with the bank 
for collection will be collected at the risk and cost of the par¬ 
ties leaving them, the bank only holding itself responsible for 
the amount actually received by it, and not for any omission, 
informality or mistake occurring in collecting them. 

When the note matures a partial payment is stated to have 
been made on Ihe note to the private banker who fails to remit 
the money, and also fails financially, suspending payment the 
day after the payment was made. 

(1) Can the customer bring Buit against the bank and 
recover the amount paid on the note, but not remitted by the 
private banker ? 
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(2) Would not tie customer have a chance to recover the 
amount from the maker of the note ? In making the note pay* 
able at this private banker’s office, did he by so doing appoint 
him the collecting agent? 

The note was returned to the customer, and of course no 
charge was made by the bank. 

Answer .— (1) If the understanding with the customer 
was clearly that stated, then he must be taken to liau autho¬ 
rised the emplojment of the private banker as his agent to 
make the collection, and must bear an) lo^ that may result 
thirefiom On pioof of the conditions upon which the collec¬ 
tion was meiud the customer's suit must fail 

(^) The customer has no remedy against the maker of 
the note Having authon/ed the employment oL the private 
banker to collect the note, anything paid the latter by the 
makei is in effect payment to the customer 

The tact that the note was made payable at the private 
banker’s office is immatciial The liability is placed upon 
the customei b) the parole agicement, etc, at the time the 
note was handed in 

\\e might add that the law is quiU clear that wheie a bank 
Bclects a collecting agent of its own accord, without asking the 
customer for instructions, or putting on linn the nsks ln- 
\ol\ed, it is lesponsible foi the agent’s acts. 

Where a customer discounts with a bank bills which can 
only be collected by sending them to a private bank, it might 
seem reasonable that, as the sending of them to such agent 
is a course forced upon the bank Tiy its customer’s mannei 
of doing business, he should be responsible, but the law is 
clearly otherwise, and most banks, we think, now take the pre¬ 
caution of requiring customers who discount or lodge for 
collection bills payable at such points, to give a letter of 
indemnity on the lines suggested by the notice clipped from 
the pass book. 

Agency—Responsibility of Banks fob the Sbleotion of 
Collecting Agents. 

Question 336 .—A bank receives on deposit from one of its 
customers a sight draft which is sent for colleqtijon to a branch 
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of La Banque Ville Marie. The latter remit by draft on the 
head office, but before the draft can be presented the institu¬ 
tion dosed its doors. Can the fret bank look to its customer 
for the amount ? 

Answer .—The cases make it dear that unless the bank 
sent the bill to the Banque Ville Marie at the request of the 
depositor, it is responsible for the consequences of sending it 
there. 

Agency —Besfonsibility of Banks fob the Selection of 
Collecting Agents. 

Question 887. —Mr. X is a customer of hank A. He has 
deposited in bank A a cheque of $5,000 drawn on bank B at 
such-and-such a place. A’s correspondent at this place is 
bank C. Bank C sent cheque to bank B and received payment 
on the same date. Bank C has failed the same day. Can the 
person who has deposited cheque for $5,000 recover the 
amount from his bank, the remittance not having been made 
by the bank which has failed ? 

Answer .—It is now generally conceded that in such cir¬ 
cumstances the collecting bank is the agent of the bank which 
employs it, not the agent of the latter’s customer, so that if 
the agent collects money belonging to the customer and fails 
to account for it, the customer s bank is liable to him for the 
amount. (See Falconbridge on Banking, page 186). 

Liability of Collecting Agent—Express Company. 

Question 888 .—A bank at Creditburg sent a promissory 
note for collection addres-sed to “ The Express Company, 
Dun town.” The agent of the express company collected the 
note and remitted proceeds in error to an endorser on the 
note, instead of to the bank, which endorser made an assign¬ 
ment a few days afterwards. 

Is the express company liable? Can it escape lia¬ 
bility under the plea that the bank sent the note direct to the 
express company at Duntown instead of through the local 
agent at Creditburg? 

Or is the agent only personally liable? 
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Answer ,—Assuming that there were no instruction* in 
the communication sent with the note which would justify 
the remittance of the proceeds to the endorser, the express 
company or the agent would be liable to the owner of the note. 
A& to which is liable would depend on the extent to which the 
express agent is the agent of the company. It would seem 
to us that as the express company hold him out as their 
agent for their ordinary business, which includes the collec¬ 
tion of money, they would be liable. They might say that a 
collection sent to him by mail from another point and not 
through the local agent, is not within the usual scope of their 
regular business, but we doubt very much if that affects the 
question of agency. He collected the money on their behalf, 
and the charge for the service was no doubt credited to them. 


Draft Accompanied b\ Instructions to Allow a Dis¬ 
count of 2Vi Per Cent, if Paid Before a Fixed Date. 

Question 339 .—A firm makes a draft on a merchant in 
this city with instructions to allow a discount of 2Vi per cent, 
if paid before a certain date. Has the drawee the right to 
change the face of the draft and is the ledger-keeper justified 
in marking this draft for ihe amount minus the discount 
when paid before the time specified ? 

Answer .—We presume that the “ instructions ” are given 
to the collecting bank and the item to be in its hands; it sur¬ 
renders it for payment less 2*A per cent, if paid before the 
prescribed date—the rest is mere detail. 

Bill Paid on the Day 4fier Maturity, but Owing to 
Transportation Difficulties Remittance is Delayed 
Fifteen Days—I s Discounting Bank Entitled to 
Interest for this Period ? 

Question 81+0 -— A bank discounts for its customer in 
Prince Edward Island a time bill drawn say on Halifax. This 
bill is paid by the acceptor the day after maturity. Due to the 
transpoftation difficulties the discounting bank does not 
receive a remittance until fifteen days after th(6\due date. Is 
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the bank entitled to interest for the period between the 
maturity date and receipt of the remittance, and can it collect 
such interest from its customer ? 

Answer. — A bank discounting a bill in the ordinary course 
of business becomes the purchaser of it, the consideration 
being the proceeds paid to the vendor. It follows that it has 
to stand by its obligation and should, therefore, provide for 
all contingencies when discounting it. In practice, the matter 
is one for arrangement between the bank and its customer, 
and if the latter declines to pay additional interest, the bank 
has no recourse. 

Delay in Obtaining Probate of Will—Makers of Notes 
Due i o the Deceased Offer Payment at Maturity — 
Can Interest be Collected from this Date to the 
Time when the Executors are in a Position to 
Keceive the Money ? 

Question 341. —We hold for safekeeping notes of a man 
now deceased. He appointed as his executors a trust com¬ 
pany. There has been delay m taking out the administration 
papers. The makers of the notes have offered to pay the 
notes at their maturity. They now decline to pay subsequent 
interest. Can interest be collected from the date of maturity 
on the past due notes when the executors are ready to receive 
the money? 

Answer. —No; payment of a note being tendered at ma¬ 
turity at the place where it is payable, interest ceases to accrue. 

Note Payable with Interest—Faijure of Bank to 
Colt eot Interest. 

Question 842 .—A teller in a bank takes from a customer 
tome notes for collection and at his request initials the pass¬ 
book by way of receipt for the same. The notes are handed 
over to the collection clerk, who puts them through and in 
turn he gives them to the accountant to check. One note 
bears interest at six per cent. The collection clerk does not 
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add the interest to the face of the note, and enters it in the 
diary for the face amount, the entry being checked by the 
accountant. On the day of maturity the teller initials for the 
note in the diary and accepts the face amount, placing the 
money to the payee’s credit. Eight months after the payment 
of the note the payee claims that the interest should have been 
credited to him and demands the amount. The note is in 
the promissor’s possession, who cannot be found. 

At such a late day can the customer demand interest, and 
has he not to prove that the noteJiore interest, our books 
not showing that it did? 

Who would be responsible for the amount as among the 
clerks, the teller or accountant, or should each bear a share? 

Answer. —We think that the bank is undoubtedly respon¬ 
sible to the owner of the note loi the amount short collected, 
if, as a matter of fact, the note was payable with interest. The 
owner must of course prove this fact before the bank could be 
called on to pay. 

As among the cleiks it is somewhat difficult to fix the 
responsibility for the oversight. We would think, however, 
that it must chiefly rest on the teller. He was handed the 
voucher, and when he took payment had the document itself 
on the counter and should have collected the amount accord¬ 
ing to its terms. We do not think the collection clerk who 
entered the bill, or the accountant who passed the entry, can be 
held responsible, although as a matter of faiT dealing it must 
be said that they helped to lead the teller mto the mistake. 

Acceptance Payable fr with Exchange "—Refusal of 
Acceptoe to Pay Exchange. 

Question 3Jf3 .—A draft for “$100 and exchange,” with a 
“ no protest ” slip attached to it, is sent to a bank in Halifax 
for collection and is aocepted. At maturity the acceptor 
refuses to pay more than $100, which the bank takes as pay¬ 
ment on account, endorses the same on the draft, and returns 
it to the Wner. Has the collecting bank the right to accept 
a payment on account, or should it return the MU unpaid? 
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Answer.—The course adopted was the proper one . The 
collecting bank may refuse to accept anything other than tie 
full amount of the item, in this case $100, plus the current 
rate of exchange, but it may accept partial payment, and in 
such a case as this, consideration for the interests of the 
owner of the draft would seem to require the acceptance of the 
partial payment. 

Cheques Drawn Payable "with Exchange/' "with 
Commission " og " with Bank Charges/' 

Question 844 .—If a cheque is written "with exchange/' 
"with commission/' "with bank charges/’ or some such ex¬ 
pression, is the cashing bank entitled to add commission when 
forwarding for redemption and is the drawee bank justified 
m charging the increased amount to customer’s account with¬ 
out further authorization, the commission added being 
reasonable and the usual charge? 

Answer .—In practice, such orders to pay are usually 
honoured, but there is no legal warrant for it, since the docu¬ 
ment is not, strictly speaking, a cheque at all—one of the 
prescribed conditions, viz.: that it shall be for a sum certain, 
not being complied with. To make it valid, the rate or the 
amount of ext hange to be added should be stated, and a bank 
assumes a certain amount of risk in waiving this requirement. 

Alteration of Amount Added to a Cheque Drawn " with 
Exchange." 

Question 8J+5. —Cheque signed by “ A ’’ drawn on bank 
" B ” (outside point) payable to " C ” with exchange. ° C 99 
deposits cheque with his bank “ D 99 which adds exchange at 
Vi of 1%. When presented to bank si B 99 exchange is changed 
to y s of 1% and certified as such. Has bank u B ” the right 
to change cheque and certify, or should same be returned to 
bank " D 99 stating that they would pay as face amount plus 
V&% of 1% exchange? 

Answer. —The instrument is, strictly speaking, not a 
cheque since the words “ with exchange 99 are not sufficient to 
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indicate the sum certain that is intended to be paid, and the 
drawee bank would be justified in refusing to honour it at all, 
The general practice, however, is to honour such items for the 
amount asked for, or return them stating what amount will 
be paid. Bank u B ” had no right to make any change in the 
item in question. 

Cheque to “ Ordeb w Endorsed by the Payee " without 
Recourse" 

Question 8J>6. —(i) A cheque payable to order is presented 
for payment by the payee, bearing above the endorsement the 
words “ Without recourse to me.” Should the bank refuse 
payment ? 

(2) Is there any danger in negotiating a marked cheque 
so endorsed by the payee ? 

Answer .— (1) If the payee of a cheque, who is receiving 
payment thereof from the bank on which it is drawn, chooses 
to write over his signature the words “ Without recourse to 
me,” we do not think that need affect the willingness of the 
bank to pa^. The bank has in such a case no claim on him 
as endorser and his disclaimer is mere surplusage. It would 
not relieve him from liability to return the money if it should 
prove that he is not the proper person to whom the money 
should have been paid, i.e. } that he is not really the payee. 

(2) The danger in negotiating a marked cheque on an¬ 
other bank so endorsed, is that the endorser would not be 
liable if the bank were to repudiate the marking or were to 
fail. Such an endorsement would not relieve the endorser 
from liability to return the money if it has been wrongly paid 
him. 

Cheque Payable to Order—Right of Drawee Bank to 
Demand Endorsement. 

Question 5^7.—Section 22, clause (2) of the Bills of 
Exchange Act reads: “ Where a bill, either originally or by 
endorsement, is expressed to be payable to the order of a 
specified person, and not to him or his order, it is neverthe¬ 
less payable to him or his order, at his optiojfy” 
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Does this mean that-if a cheque is drawn, for instance, 
"Pay John Smith or order," John Smith can demand pay¬ 
ment from the bank on which drawn without endorsing the 
cheque or giving the bank a receipt, or what does it mean ? 

Answer .—If a cheque is worded "Pay to the order of 
Johif Smith,” a literal interpretation of the drawer's instruc¬ 
tions would exclude any right of John Smith personally to 
receive payment, as it is clearly an order to pay, not him, 
but his endorsee. The clause mentioned was passed to make 
the words equivalent to "pay to John Smith or order” 

The question of the right of a bank to demand the payee's 
endorsement has been frequently discussed, and the view 
expressed that it has such a right. It may be urged that if 
a customer instructs the bank to pay a certain person, his 
instructions must be obeyed, and the bank must preserve 
such evidence of the payment as it can, that being the gen¬ 
eral rule with regard to all payments by debtors. But the 
bank, in our opinion, is entitled to rely on the universal prac¬ 
tice of banks on this point as governing its relations with 
its customer, and to treat its contract with him as one under 
which it is bound to pay his cheques, provided it has funds, 
and provided also that the customary requirements as to 
endorsement aie fulfilled. 

It is to be remembered further that the customer is 
entitled, before he ratifies the payments made on his behalf, 
to have his order cheques endorsed by the payees, or to have 
satisfactory evidence that they have been so paid. 

Cheque Payable to " Order” — Eight of Bank to 
Demand Payee's Endorsement. 

Question Sb8 .—John Jones gives a cheque on the Bank 
of Montreal, Toronto, payable to C. Smith or order. Mr. 
Smith presents the cheque for payment, but refuses to put 
his name on the back. Can the bank, who know him to be 
Mr. C. Smith, refuse to cash the cheque without his endorse¬ 
ment? 

Answer .—We are of the opinion that bank on which a 
cheque is drawn, is entitled to have the payee's endorsement 
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placed on the same before paying it, to serve as a receipt or 
acquittance for the money. We base this view on the well 
understood practice of banks, which amounts, we think, to a 
contract with the customer, (a) that it will pay out money 
received for credit of a current account, as the customer may 
instruct, provided it receives a proper discharge for the pay¬ 
ment, and (b) that it will furnish the customer with a pro¬ 
per voucher for any money paid on his account. 

Looked at in either way it is clear that a cheque needs 
to be endorsed by the payee in order that the voucher may 
be in itself a complete document. The case differs altogether 
from that of an ordinary debtor who is bound to find his 
creditor and pay him the debt, and is not entitled to a receipt, 
but must himself preserve such evidence as he can of the 
payment. The bank is not under any liability to the person 
presenting the cheque and whatever contract exists with the 
drawer is certainly on the lines presented above. 

Note. —In the Province of Quebec payment must be made 
at the domicile of the debtor, unless another place is expressly 
or impliedly indicated by the obligation. C.C. Art. 1152. 

Cheque to Bearer Drawn on an Outside Point—Bank's 
Right to Refuse Negotiation without the Cus¬ 
tomer's Endorsement. 

Question $£9 .—May a bank refuse to negotiate a cheque 
drawn on some other point and payable to bearer, unless 
endorsed by the customer? 

Answer .—A bank may refuse to cash a cheque under any 
conditions whatever. 

If, however, the question intended is whether a bank actB 
reasonably in refusing to cash such a cheque for a customer 
without his endorsement, we should say that such a refusal 
is most reasonable. 

The only cheques about the payment of which the bank 
is under any obligation are those drawn on itself. If a 
cheque on itself payable to bearer is presented, it cannot call 
on the bearer to endorse it as a condition of payment. 


o.bj.— 13 
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Cheque Payable to Beaber Cannot, by Endorsement, 
be made Payable to Order Only. 

Question 350 ,—Can the holder of a bill or cheque payable 
to bearer endorse it “ Payable to the order of A” ? In other 
words, a bill or cheque being originally payable to bearer 
can any holder or endorser make it payable specially or 
restrictively ? 

Answer .—Under sub-section 3 of sec. 21, . Bills of 
Exchange Act, it is declared that “a bill is payable to bearer 
which is expressed to be so payable.” This seems to pre¬ 
clude the possibility of such a bill being made payable other¬ 
wise than to bearer, and when a cheque is so drawn the 
drawer's instructions arc not affected by an endorsement, and 
the bank is protected in paying it to hearer, in accordance 
with its terms. 

If the holder of such a cheque desires to protect himself 
from loss, he can do so hy crossing the cheque generally or 
specially as he may desire. 

Cheque Endorsed by the Maker, but not by the Payee, 
does not Become Payable to Bearer. 

Question 851 .—If a cheque of which B. Black is the 
maker, is made payable to A. Brown, and is endorsed bv the 
maker, does the cheque become a bearer cheque? 

Answer. —No, unless the drawer specifically declares his 
endorsement to be a waiver on his part of the endorsement 
of the payee. 

Cheque with Words "or Order" Struck Out, is not a 
Bearer Cheque. 

Question 352 .— (a) I shall bp glad to learn whether the 
mere striking out the words “or order” converts a cheque 
into “bearer”? 

(b) Also whether an “order” cheque altered by drawer 
to read “or bearer,” without being initialled by him, would 
require the endorsement of payee? 
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Answer. —(a) Sec. 22 of the Bills of Exchange Act helps 
to answer the first question. If a cheque is payable to “ John 
Smith,” the words “ or order ” being struck out would not 
convert the cheque into a bearer cheque. If it is on its face 
payable to John Smith, but if John Smith endorses it in 
blank after the words “ or order” are struck out, it becomes 
a “ bearer” cheque. 

(b) With reference to the second question, prima facie 
a cheque so altered must either be initialled by the draper or 
endorsed by the payee, and a teller would be justified in 
insisting on one or the other before paying it. 

Cheque Payable to “ Cash or Order"—Endorsement. 

Question 358. —Does a cheque payable to “ cash or older,” 
if presented by the drawer, require his endorsement’^ Is 
the situation altered if presented b> a third part} ? 

Answer. —A cheque so drawn is irregular m form, there 
being no payee of the name of “cash,” a*, is suggested b\ 
making the cheque payable to the order of “ cash.” Neither 
is it a case of a fictitious or non-existing powm \Mthin the 
meaning of the Bills of Exchange Act. If the drawer pre¬ 
sents it, he should be made to endorse, as the endorsement 
would undoubtedly authorize a debit of the amount to his 
account If presented by a third party the cheque should 
be first endorsed by the drawer if the bank is to have author¬ 
ity to debit the cheque to the drawer's account. 

Cheque Payable to “ Self or Order "—Endorsement. 

Question 35Jj .—Does a cheque made payable to “self or 
order ” or “ to the order or self,” require to be endorsed by 
the maker of the cheque ? 

Answer .—According to section 22, sub-section 2, Bills of 
Exchange Act, the two wordings are equivalent. If payee 
demands payment without endorsing, the banker would 
probably be obliged to pay, but he could in turn demand a 
receipt for the money. 
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Cheque Endorsed Generally by Payee—Refusal of 
Party Presenting to Endorse. 

Question 855. —A presents at the drawee baDk a cheque 
payable to the order of B and endorsed generally by the 
latter, which he himself declines to endorse. Can the bank 
refuse payment until he does? 

Answer .—The bank has probably no right to demand A's 
endorsement, but it has the same right to withhold payment 
until it is satisfied that the endorsement of B is in order that 
it would have if B, being a stranger, presented the cheque 
in person. 

Limited Company—Authority of President to Endorse 
Cheques. 

Question 356. —Cheques, etc., of a limited liability 
company need to be signed by the president and secretary - 
treasurer. A cheque in payment of goods is endorsed by 
the company to another party, the president only signing for 
the company. Would the bank be ]ustified in refusing this? 

Answer. —It is presumed that the cheque is drawn upon 
the bank that carries the company's account, and it is part 
of its duty to see that its customer has a clear discharge from 
the payee. If an authority for the President to endorse 
alone only extended to endorsement of items to be placed to 
the company's credit, the discharge is evidently insufficient, 
but this would be determined by the by-laws of the company, 
and these should govern the paying bank's action. 

Cheque to Order, Deposited Unendorsed. 

Question 357. — (a) A. Jones deposits with his bank a 
cheque, which he neglects to endorse, the cheque being made 
payable to his order. His banker endorses on the cheque: 
“ Deposited to the credit of A. Jones/' and signs his name 
as manager of the bank. Would this constitute an endorse¬ 
ment? 
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(b) If the cheque was not paid when presented at the 
bank on which it was drawn, could the banker, who endorsed 
it as Btated above, recover the amount of the cheque from 
.A. Jones? 

Answer .— (a) This is not an endorsement. 

(b) The bank could, we think, recover the money from 
its customer, not because he was liable on the bill which he 
had neglected to endorse, but because the bank had given 
him value for it on the understanding that it would be 
endorsed over to the bank, and that the omission of the 
endorsement was a mistake which he must make good or 
return the money. The bank, however, has a right to 
demand the customer’s endorsement under section 61 of the 
Bills of Exchange Act. 

Cheque Payable to ay Insolvent, Deceased—Endorse¬ 
ment. 

Question 358 .—A man assigns and within a week dies. 
A cheque dated after hitf death which is made payable to him 
personally is presented for payment. Should the assignee 
of the estate or his executor or administrator endorse the 
cheque ? 

Answer .—If the cheque was given for a debt due at the 
time the assignment was made, we think the money might 
be safely paid to the assignee. On general principles the 
executor or administrator Bhould endorse. 

Endorsement without Recourse. 

Question 359. — “A” of Halifax draws on “ B ” of St. 
John in favour of Bank “R” for $100, payable 30 days after 
date. Bank “ R ” discounts the bill foi “ A ” and after 
placing on it the following stamped endorsement, viz.: “ Pay 
to the order of any bank or banker for the bank of *R/ 
Smith, Manager/’ forwards the bill to Bank “ Z ” for col¬ 
lection The collecting bank “ Z ” of St. John obtains 
acceptance of the bill and at maturity returns it to the bank 
“R” dishonoured for non-payment. Bank rf R w erases the 
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above endorsement and re-collects the amount from "A.* 
Can “ A ” sue “ B ” on the bill without further endorsement 
of Bank “H a ? 

The bill was for value. 

Answer. —The bill should be endorsed by the bank back 
to ‘ f A ” without recourse. 

Crossed Cheques. 

Question 360. —Would a Canadian teller be justified in 
paying a cheque with two lines across the face? I take it 
that if a cheque were crossed to, sav the Bank of Montreal, 
it would have to go to the credit of the payee's account in 
that bank—that is, would have to be deposited to the man’s 
credit, and the teller could not legally pay out the (’ash for it. 

Answer. —A teller would not be justified in paying cash 
over the counter for a crossed cheque, whether the crossing 
be special or general—that is, with two lines only, or with 
the name of a bank in addition to the lines. A crossed 
cheque should only be received for credit of the account of a 
customer—not necessarily the payee—at the bank to which 
it is crossed, or, if crossed generally, at a bank. Of course 
a bank may cash any crossed cheque, under any circum¬ 
stances, but at its own risk. If the right party receives the 
money, that ends the matter; if not, the bank might not 
have the protection afforded by clauses 173 or 175 for pay¬ 
ments made in the regular course. 

Savings Bank Cheque—"Returned Through Clearing 

House Marked “ Pass Book Must be Presented.” 

Question 361. —We sent a cheque through the clearing 
house on another bank in town. The cheque is returned 
marked “ No account. Savings account pass book must be 
presented. Savings account not subject to cheque.” Was 
the bank justified in refusing payment assuming that the 
drawer of the cheque had the necessary funds at his credit ? 

Answer .—Yes— unless by itB course of action in previ¬ 
ously waiving the requirements of presentation of the pass 
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book or by honouring cheques the bank has established a 
practice which would bind it to continue so to do. These 
are question's of fact and depend entirely upon circum¬ 
stances. 

Savings Bank Cheque—Returned Through Clearing 
House Marked “ Good/' but with note that " Bank 
Book Required ” before Payment. 

Question 862. —Bank A clears a cheque through the 
clearing house to bank B. Bank B marks the cheque “ Good/’ 
but refuses to pay it, returning it with the following note: 
“ Bank book required.” Assuming the account is a savings 
bank one and there is a regulation under which the deposit 
is made by which the bank can compel production of the 
book before paying a cheque on withdrawal, has not bank B 
waived the regulation by marking the cheque? 

Answer .—The circumstances seem to amount to no more 
than an intimation on the part of the drawee bank that the 
cheque would be paid when accompanied by the book and, on 
the assumption indicated, it could not be claimed to ha\e 
waived its regulation. 

Savings Bank Cheque—Presentation Through Clear¬ 
ing House — Payment Refused and Cheque Pro¬ 
tested on TnE Ground that it was not Accom¬ 
panied by Pass Book. 

Question 363 .—Can a bank legally refuse payment of a 
cheque drawn on savings bank, giving a reason “ Balance of 
account. Pass book must accompany cheque.” Cheque was 
presented, refused for above reason and duly protested. 
Should not the bank upon which the cheque was drawn pay 
protest fees? Have had advice from different sources on 
this point, but as the customer when opening a savings 
account does not agree to any rules either verbally or in writ¬ 
ing, we are of opinion this rule is purely “ internal ” and not 
a legal reason for refusing payment of a cheque. 

AAswer .—The conditions under which the account is 
opened, or of which the customer has subsequent notice, 



200 CANADIAN BANKING PRACTICE . 

would govern. It is not necessary that the customer agree 
either verbally or in writing to rules of which he has received 
notice, but the bank could not change its rules or practice 
with the customer without reasonable notice. The printed 
regulations on savings department pass books usually pro¬ 
vide that the book must be presented when withdrawing 
money, and given up when the account is closed. In prac¬ 
tice, however, certain savings bank customers are allowed to 
issue cheques on their savings accounts, and where this has 
been permitted, the bank should not attempt, without notice 
to the customer, to enforce the rule as to the production of 
the book when the money is withdrawn. The fact that the 
cheque in question would have withdrawn the balance, per¬ 
haps introduces a further item for consideration, but if the 
customer could show that he had suffered injury through the 
dishonour of his cheque, he might succeed in recovering dam¬ 
ages from the bank. A court of law would, no doubt, take 
into consideration all the surrounding circumstances. Look¬ 
ing at it in a practical way, the bank takes very little risk 
in paying the cheque while protesting it annoys the customer 
and benefits no one. 

Savings Bank—Presentation of Cheque for an Amount 
which Includes Interest Accrued but not yet due 
—Eight of Bank to Effuse Payment. 

Question —A savings depositor issues a cheque against 

his account for an amount greater than the balance actually 
at the credit of the account, though the balance together with 
the accruing interest would be sufficient to cover the cheque. 
The cheque is presented through the clearing house and is 
returned “ N.S.F.” by the ledger-keeper. Has the depositor 
any ground for complaint ? 

Answer .—Where interest is agreed to be’credited on cer¬ 
tain specified dates, a customer who issues a cheque which 
includes interest accrued but not yet due has no cause for 
complaint if his cheque is refused on that ground. 
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Alteration of Cheque from "Order" to "Bearer," 
after Issue—Payment by Bank to Wrong Person 
—Right of Drawer to Claim Reimbursement. 

Question S65 .—A bank cashed a cheque lor the wrong 
person with " order " ruled out and " bearer" written in. 
The drawer of the cheque claims reimbursement for the 
amount on the ground that the change did not bear his ini¬ 
tials. The bank claims that the cheque was payable to 
bearer, therefore, the drawer has no claim. Who is right? 

Answer .— The alteration is a " material '' one within the 
meaning of section 145 of the Bills of Exchange Act and 
unless it was made by the drawer or with his consent, he is 
within his rights in requiring reimbursement. 

Payment of a Countermanded Cheque—Responsibility 
of Officers. 

Question 300 .—The teller and ledger-keeper m a bank 
Iwc both received a valid notice to stop payment of a certain 
cheque. It is presented to the teller for payment, and without 
requiring the holder to get it marked by the ledger-keeper as 
provided in the rule, he pays it. It is subsequently charged 
to the account by the ledger-keeper. Both officers have over¬ 
looked the notice stopping payment. Which should be held 
responsible ? 

(2) If a teller paid a forged cheque without requiring it 
to be marked by the ledger-keeper, and the latter subsequently 
charged it in the account without discovering the forgery, on 
whom would the responsibility rest. 

Answer. — So far as the bank is concerned the loss if any 
was incurred as soon as the teller paid the item, and he should 
be held responsible. The ledger-keeper's act in charging the 
cheque to the customer’s account would not change the bank's 
position, or relieve the teller from his responsibility, but if 
under ijbe circumstances it could be fairly held that the 
ledger-keeper's negligence deprived the teller or the bank of 
an opportunity of recovering back the amount, the bank should 
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in justice to the teller hold the ledger-keeper responsible for 
a portion of the loss. 

,(2) We would take a similar view in this ease. 

Cheque Certified by Drawee Bank through Oversight— 
Certification Cancelled. 

Question 36 7.—The bank on which a cheque, payment of 
which has been stopped, is drawn, receives it by mail from an 
outside point, Through oversight the cheque is marked and 
stamped paid. The error is discovered before three o'clock 
and the cheque sent to protest. The teller marks the cheque 
“cancelled in error,” but the ledger-keeper forgets to remove 
his initials. Do the initials of the ledger-keeper commit the 
bank to pay the cheque ? 

Answer .—We think not. As the bank did not as a matter 
of fact honour the cheque, and as the initials were left on in 
error, the holder could not claim any benefit from such an 
error. 

Payment in Error—Certified Cheque to which \n 
Amount has Si bsequently been Added for Exchange. 

Question 36S ,—Bank A presents to bank B for acceptance 
a draft for $15 drawn “ with exchange ’’ the exchange, how¬ 
ever, not having been added to the amount of the draft. 
Bank “B” certified the item as $15. Bank “ A ” then adds 
fifteen cents exchange (which it had no right to do) and 
sends it through the clearing as $15.15. Bank “B” signs 
receipt for the deposit, including the item (there being no 
clearing house) and afterwards discoxers the error. De¬ 
scribe the correct method of adjustment. 

Answer .—Bank “ B ” should demand fifteen cents from 
bank “ A ” as money paid in mistake. Bank “ B ” is liable for 
no more than the amount for which it certified the cheque, 
which is stated to be $15. 
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Payment in Error of Pace Amount of Draft Bearing 
Partial Acceptance—Should Overpayment be Re¬ 
funds)? 

Question $69. —A draft for collection was accepted for less 
than face, but charged to drawee's account as for full face in 
error. Bank from whom received refuse to refund amount 
overpaid. Must they repay, or on whom should loss fall ? 

Answer .—This appears to be a clear case of payment 
under mistake, and one where the party receiving the money 
should refund the amount overpaid. 

The partial acceptance has of course important conse¬ 
quences with respect to the drawer and endorsers, but it does 
not make the acceptor liable for more than the partial amount, 
and having paid more, in error, he is entitled to recover the 
excess unless special circumstances intervene which would 
debar him from doing so. 

Cheque Unmarked, Received on Deposit by the Bank 
on Which it is Drawn—Right to Recover on Find¬ 
ing that there are not Funds. 

Question 370. A bank receives on deposit from another 
bank a cheque drawn upon it by a customer and enters the 
deposit at the credit of the other bank in the latter's pass¬ 
book. After entering the credit, but before three o'clock of 
the same day, the paying bank discovers that the cheque is 
not good and wishes to charge it back to the depositing bank. 
Has it the right to rescind the credit which has been given? 
The transaction takes place at a small office where the teller, 
who took the deposit, should have known or been able to ascer¬ 
tain at once the state of the customer's account? 

Would the position be different in a large office where the 
teller, who received the deposit and passes the cheque, might 
not know for some time whether or not there were funds 
for it ? 

Answer .—The case of a cheque drawn on the same bank 
in which it is deposited differs from the ca&t of a cheque 
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drawn an another bank. In the one case the holder of the 
cheque when presenting it is entitled to know at once whether 
it is good or not, and his recourse against the drawer and 
endorser depends upon the cheque being dishonoured on pre¬ 
sentation and upon notice of the dishonour being properly 
given. If the presentation for deposit can be considered a 
presentation for payment (and we think it should be so con¬ 
sidered), the question arises, has the cheque been honoured 
by credit for its being given in the depositor’s book? If so, 
then the holder has lost hie remedy against the drawer and 
endorser, as he cannot properly notify them that the cheque 
has been dishonoured, and the bank cannot, after changing 
his position in this way, repudiate the credit. Prima facie 
this would, we think, be the position, and the principle ex¬ 
plained in the River Plate Bank v. Bank of Liverpool case 
would apply. We think, however, that if it were clearly 
shown that by universal custom, or by agreement with the 
customer, the presentation for deposit entitled the bank, as 
the drawee of the cheque, to take a reasonable time to con¬ 
sider whether to pay the cheque or not, and m the meantime 
to credit the amount in the depositor’s book, then the bank 
would not be prevented from subsequently, and within a 
reasonable time, refusing payment, as the entry in the book 
would not, in such a case, be treated as honouring the cheque 
in a way to prevent the holder from giving'notice of dis¬ 
honour if payment were afterwards refused. 

DRAFT A\ 1TH THE AMOUNT IN FIGURES DIFFERENT FROM THAT 

in Body—Responsibility for Overpayment. 

Question 371 .—The amount of a draft 19 expressed in 
words m the body as $150, the figures 111 the margin being 
$250, and is collected by a bank from the drawee at the latter 
amount. Some time afterwards the drawee discovers the mis¬ 
take. Has he a right to require the bank to repay the $100? 

Would the position of the parties be different (1) if the 
draft had been drawn on an agent of the drawee and he had 
received the $260, and (2) if the bank which collected the 
draft merely held it for collection, and not as the owner? 
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Answer. —The sum denoted by the words would be the* 
amount payable. The payment in excess of $150 would be a 
payment made by reason of a mistake in fact, and if the bank 
were not a mere agent in the matter, the $100 would be re¬ 
covered from the bankl)y the drawee. 

If the bank were an agent, but the agency were not dis¬ 
closed to the drawee, the 6 ame result would appear to follow, 
unless upon discovering the bank's principal the drawee chose 
to pursue the principal, instead of the agent. 

If the bank were an agent acting for a disclosed principal, 
and the money received had been paid over to such principal, 
then the remedy of the drawee would appear to be against 
the principal and not against the bank. 

Cheque for Which there were not Sufficient Funds 
Cashed ij\ Teller in Error —No Recourse Against 
Pa^ ee. 

Question 372. —A cheque for which there were not sufficient 
funds was cashed by our teller in error. When mistake was 
discovered later on in the day, cheque was protested for non¬ 
payment. Have we recourse against payee? (Cheque was 
not charged to drawer's account). 

Answer. —A banker is presumed to know the state of his 
customer's account and, having paid a cheque, he has no 
recourse against the payee. 

Cheque for Which there were not Sufficient Funds 
Presented by Customer of Bank and Paid by Teller 
— Only Recourse of Bank is Against Drawer. 

Question 373. — A, an old customer of the bank (who keeps 
a fairly good account), presents B’s unaccepted cheque to the 
teller for encashment. The teller cashed B's cheque, handing 
over the cash to A. Later when the cheque reaches the ledger- 
keeper there are not sufficient funds to pay. In what position 
is the |&ank ? Has the bank any recourse against A'b account, 
or is it simply between the bank and B? 
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- Answer With the encashment of the cheque the transac¬ 
tion is ended so far m u A 99 is concerned. He could not be 
compelled to refund the amount paid him, since the bank is 
supposed to know the state of its customer’s account and 
could not claim it to be money paid by mistake. Its only re¬ 
course is against “ B.” 

Defacing a Dishonoured Cheque—Signatures Cancelled 
in Error—Refusal of Collecting Bank to Take 
it Back in hen Tendered Through Clearing House. 

Question 37 \A cheque for $9 is paid through the clear¬ 
ing, but drawee bank dishonour^ same without protest, on the 
ground that maker has no account, but unintentionally stamps 
“ Paid 99 and cancels signature. Cheque is marked “ cancel¬ 
led in error ” and debited back through the clearing, but the 
holding bank refuses to accept it because the signature is can¬ 
celled. Is the drawee bank obliged to pay the cheque? 

Answer .—The reason gi\en is not sufficient of itself to 
warrant the refusal of the bank bending the cheque through 
the clearing to take it back when tendered to it by the drawee 
bank. 


Defacing a Dishonoured Cheque. 

Question 373. — A cheque lias been dishonoured, and is 
i barged back to the account of the customer from whom it 
was rccened. When charging it back the ledgeT-keeper marks 
the cheque with the folio and hi& initials. The cheque is sub¬ 
sequently honoured by the bank on which it is drawn, but some 
difficulty is created by the figures and initials already placed 
on it. Do you not think the action of the ledger-keeper in 
question open to critic ism? 

Answer .—The action was certainly open to criticism. We 
do not think it is a good practice to treat a dishonoured cheque 
or bill as the entry voucher in debiting it back to the cus¬ 
tomer, a^ the item is thereby liable to be cancelled or muti¬ 
lated. 
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Payment to Party with Defective Title—Liability of 
Prior Endorsers to Drawee of Cheque. 

Question 876 .—With reference to the right of a bank that 
has; paid a cheque to a party with a defective title, to recover 
the amount from him, are not the prior endorsers on the 
cheque under the same liability to the bank? Suppose the 
cheque had been paid to( another bank which afterwards was 
wound up; could not the bank that paid the cheque look to the 
endorser from whom the defunct bank had received it? 

Answer .—Wc think this is doubttul. The prior endo^cr^ 
had nothing to do with getting the money from the bank on 
which the cheque was drawn, and we do not see how the latter 
could have any right of action against them. 

Cheque in Favour or John Jones Pud to Another 
Tarty 01 That Name. 

Question 377 .— (1) I make a cheque payable to John 
Jones. This falls into the hands of the urong John Jone^, 
who presents it, demanding payment. The teller, knowing 
him to be John Jones, pays cheque. Is the teller liable for 
paying to the wrong person? (2) Is the bank liable? 

Answer .—Although the rule seems a hard one, the pay¬ 
ment m such a case is not properly made, and the bank lias 
no right to charge the cheque to the customer’s account. 

As between the bank and the teller, the latter is of course 
in the same position as if he paid the cheque on a forged 
endorsement. 

Cheque Stolen from Endorser and Cabhed by Thief— 
Recourse of Paying Bank. 

Question 378 .—John Smith draws a cheque in favour of 
Thomas Jones, who endorses it, places it in his pocket, and 
afterwards loses it by theft. The cheque is cashed by a bank 
(whicl\4s acquainted with payee’s signature) in a town some 
distance from the point on which it is drawn. Payment in 
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the meantime has been stopped. Has the cashing bank re¬ 
course to John Smith for the amount? 

Answer. —If the cashing bank acquired the cheque without 
any notice or knowledge of any defect in title they would be 
holders in due course for value and entitled to recover the 
amount from the drawer and endorsers or any one of them. 

Lost Cheque Negotiated by Finder—Drawer Stops 
Payment — Duty of Bank on Presentation of 
Cheque for Payment. 

Question S79. —A makes a cheque payable to the order of 
B, who, in turn, endorses it in blank and turns it over to C. 
The cheque is lost, and found by an irresponsible party who 
cashes it at a local store. In the meantime, A had been ad¬ 
vised of the loss of the cheque and had stopped payment. 
We hold that the cheque became a bearer one when B endorsed 
it, and that therefore A should remove the stop payment and 
C Bhould bear the loss. Will you kindly submit your opinion? 

Answer .—If the local storekeeper is an innocent holder 
for value he can recover from A. The bank's duty is to its 
customer only and, having refused payment under his instruc¬ 
tions, it has no further responsibility and should let the 
parties settle it among themselves. A can Bafely remove the 
interdiction if assured that the funds will come into the 
hands of an innocent holder for value and he could probably 
be compelled to do so by process of law. 

Lost Bearer Cheque, Cashed by Finder—Owner Has no 
Recourse Against Paying Bank. 

Question 380 .—A loses a cheque on the street payable to 
cash or bearer. An unknown party picks it up and cashes it. 
Has A any recourse against the bank? In other words, is a 
cheque payable to bearer payable to anyone who presents it, 
and can a bank insist upon the payee endorsing same? 

Answer. —A has no recourse against the bank. The pre¬ 
senter need not endorse the cheque, but the bank is entitled to 
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A receipt for the money. The bank, if in doubt, would be 
justified in referring to the drawer for instructions. 

First of Exchange Alleged to be Lost in Transit — 
Payment of Second of Exchange to Purchaser of 
Draft—Liability of Bank if First of Exchange 
Should Subsequently be Presented for Payment 
by Holder for Value. 

Question 381. —A demand draft in duplicate was drawn 
on the London office of the drawing bank. The first of ex¬ 
change was alleged to be lost in transit. The purchaser, not 
being the payee, presented the second of exchange to the 
issuing office, which changed the draft, making it payable to 
bearer, and obtained payment of it from their London office, 
stopping payment of the first of exchange. If the first of 
exchange should be negotiated by an outBide party, would such 
party be an innocent holder ior ^lue, and would the issuing 
bank be liable on the first of exchange? 

Answer .—The question is not entirely clear, but if the first 
of exchange should eventually reach the payee and be negoti¬ 
ated in good faith, the bank would have to pay it to an inno¬ 
cent holder for value, notwithstanding that it had already 
refunded the amount of the draft to the purchaser. In such 
a case, however, the bank would, of course, have a el aim upon 
the purchaser for the return of the money, and would usually 
ask for a bond of indemnity. 

Savings Bank Account—Responsibility or Bank for 

Payment to Holder of Lost Withdrawal Receipt. 

Question 382 .—A savings bank depositor signs a receipt 
in the usual form, but loses it in the street. The finder pre¬ 
sents it at the bank where the account is kept and gets the 
money. Have they a Tight to charge it to the depositor's 
account? 

Answer .—We think not; the receipt is not an order on 
the bank-to pay the money to the bearer, and is only a valid 
discharge if the money has been paid to the depositor or to 

C.B.P.— 14 
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some one authorized to receive the money on his behalf. If 
he wants the amount to be paid to another person, he should, 
besides furnishing the receipt, add an order to that effect. 

Cheque Payable to J. C. Received and Cashed by 
Another J. C. —Responsibility of Paying Bane. 

Question 383. —J. B. sends his cheque by post, payable to 
J. 0. at Indian Head, where J. C. lives. Another J. C. re¬ 
ceives the letter from the post office and cashes the cheque at 
hie bank. Upon whom does the loss fall? 

Answer. —See sec. 49 Bills of Exchange Act. A “ forged 
or unauthorized signature ” being wholly inoperative, the loss 
falls upon tlie cashing bank. 

Fobged Endorsements—Claims Arising Therefrom. 

Question 38J ,.—The drawee of a bill of exchange accepts 
and pays it. It is subsequently found that the signatures of 
the drawer and pa^ee are forged. Can lie drawer recover the 
money from the party who endorsed subsequently to the 
forged endorsement? Is not the bill discharged by payment 
of the liability, and the endorsers thereby discharged? 

Would your opinion be affected by the following considera¬ 
tions: that the names of the drawer and endorser, which are 
forged on the bill, are those of employees of the drawee; and 
that the forged endorsement was totally unlike the genuine? 

Answer. —The rights of the parties in the case are gov¬ 
erned by section 50 of the Bills of Exchange Act. The 
drawee has under that section a right, having paid the bill 
on a forged endorsement, to recover the money from the party 
to whom it was paid, or from an endorser, who endorsed the 
bill subsequently to the forgery, provided the hill was paid 
by him in good faith and in the ordinary course of business, 
and provided that due notice is given. The circumstances 
connected with the drawee’s knowledge of the endorser’s sig¬ 
nature would certainly be material in coming to a conclusion 
Upon the question of whether the payment was or was not 
made in good faiih and in the ordinary course of business. 
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but it would require a very dear case to warrant the conclu¬ 
sion that the payment was not so made, merely because the 
drawee might have discovered the forgery by examining the 
signatures. 

The rights above mentioned grow out of the payment on 
a forged endorsement, and the fact that the drawer’s signa¬ 
ture was forged also does not affect the question. But if the 
endorsement had been valid, the drawee could not reclaim the 
money, as .he is precluded from denying the genuineness of 
the drawer’s signature. See section 129. 

Raised Cheque—Notice to Collecting Bank. 

Question 880 . —Bank “ A ” discovered, after a week had 
elapsed, that cheque payable to “ order ” received in clearing 
from bank “ B ” had been raised from $16 to $60. Cheque 
used was ordinary bond paper, and if safety paper had been 
used, change would have been immediately discovered. Bank 
B ” were unable to tell bank " A ” for whom they had cashed 
cheque, as they had neglected to have it endorsed by party 
to Whom it was paid and who presumably raised amount. They 
state, however, it was not cashed b) party whose name shows 
as last endorser on back. Has bank “ A ” any recourse 
against bank “ B ” ? 

Answer. —Bank “ A ” can recover from bank “ B ” pro¬ 
vided on discovery of the fraud it immediately gives notice to 
bank “ B ” and demands repayment of $35 overpaid. 

Cheque Payadle to “ Pte. J. Beady, No. 536237,” Cashed 

BY ANOTHEB PTE. J. BEADY — LIABILITY OF BANK. 

Question 386 .—Two cheques for $70 each are issued by 
the Militia and Defence Department to the order of “ Pte J. 
Brady, No. 536237.” The} arc returned later by the Depart¬ 
ment with the words “forged endorsement” on each. The 
cheques were presented by a " J. Brady,” cashed by “J. 
Brady ” and endorsed “ Pte. J. Brady.” Must the bank 
refund the money? John W. Brady, who was apparently Pte. 
J. Brady, made a declaration that he did not receive the 
money. The cheques were actually cashed by Joe. Brady. 
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Atww .—The bank must refund the money since pay¬ 
ment was made to a party other than the designated payee. 

Payment of Forged Cheque to Innocent Holder— 
Responsibility. 

Question S 87 . — A customer of a bank deposits an 
unmarked cheque drawn on another bank for credit of his 
account. This cheque is sent into the bank it is drawn on, 
through the clearing house (unmarked) and is then accepted 
and paid. A month later, the paying bank discovers the 
cheque was forged, and calls on the bank from whom they 
received it to refund them the money. As acceptors, are 
they not precluded from denying the genuineness of the 
cheque ? 

Answer .—The law is quite clear that a bank is bound to 
know the signature of its own customer, and that it pays a 
forged cheque at its own peril. In the case stated, the bank 
would have no recourse whate\er against the innocent party 
to w r hom it paid the money. The position of the bank is 
analogous to that of the acceptor of a bill, who, by section 
129 of the Bills of Exchange Act, is precluded from denying 
the genuineness of the drawer’s signature. 

Cheque Bearing Forged Signature—Cannot be Charged 
to Customer's Account. 

Question 388 .—If a bank pays a cheque drawn on itself 
and some days afterwards discovers that the signature of the 
drawer is a forgery, and the forged signature is almost simi¬ 
lar to the genuine signature, can the bank be compelled to 
refund the amount of the forgery to its customer, notwith¬ 
standing the fact that his signatures as drawer are usually 
affixed in a careless manner? 

Answer .— 1 The bank cannot charge to a customer’s account 
a cheque the signature of which is a forgery. The fact that 
the forged signature bears similarity to the genuine signature 
makes no difference, and the customer would be entitled to 
demand a reversal of the entry in his account. 
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Cheque Received on Deposit, with a Prior Endoeseicbnt 

Foeqbd —Liability op Customer after Notice. 

Question 389 .—A cheque in favour of one T. A., and pur¬ 
porting to be endorsed by him, is received from a customer of 
ours on deposit; he endorses the cheque after T. A. We send 
it to another bank, which collects the amount from the drawee 
bank, but first stamps on the cheque a guarantee of the prior 
endorsements. This guarantee is given without the authority 
of the prior endorsers. T. A/s endorsement proves to be a 
forgery. Is the liability of our customer affected by the 
guarantee, and what is its effect generally? 

Answer. —Assuming that notice of the forgery has been 
given within reasonable time, as required by the amendment 
to section 49 of the BiUs of Exchange Act, your customer 
must repay the amount. His liability is not affected by the 
guarantee oE the prior endorsements, which in this case is a 
contract only between the bank which guarantees and the 
drawee bank. 

The effect of such a guarantee generally is to make the 
guarantor liable to return the amount to a subsequent holder 
if the endorsements prove to be forged or unauthorized. The 
law imposes practically the same liability without the guar¬ 
antee, but liability under sec. 49 is conditional on reasonable 
notice being given after discovery, while liability under a 
guarantee is a matter of contract, which might exist until 
barred by the Statute of Limitations. The guaranteeing bank 
might therefore be liable under its contract of guarantee, 
under circumstances in which the prior endorsers would be 
discharged, by reason of want of notice within reasonable 
time. 

Position of Acceptor Who has Paid a Bill Bearing 
Forged Endorsements. 

Question $90 .—Referring to article on forged and raised 
endorsements in the April, 1903, number of the Journal, 
“ Cocks v. Mastermm ” what is the position of the acceptor 
who has paid a bill bearing forged endorsements ? Could he 
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be called upon to pay the money again to the last holder for 
value prior to the forged endorsement ? If the acceptor had 
knowledge of forged endorsement on the bill and refused 
payment, to whom would the holder look for payment? Would 
the holder and the last endorser prior to the forged endorse¬ 
ment have equal rightB against the acceptor ? 

Answer. —(1) He could be called upon to pay again to a 
valid holder. 

(2) The holder would look to the party for whom he nego¬ 
tiated the bill. Vide section 50 of the Bills of Exchange Act. 

(3) The holder not being a holder in due course would 
have no rights against the acceptor. 

Raised Cheque—Responsibility of Paying Bank Unless 

Cheque has been Cabelessly Pbepabed by the 

Dbaweb. 

Question 891. —In case a bank pays a raised cheque, who 
is liable for the loss? (a) Can the bank charge amount paid 
to their customers’ account, or (b) can they recover from the 
bank to which they paid it, or (c) from payee, who is a minor ? 

Answer. —The bank can only charge its customer with the 
original amount of the cheque, unless in drawing it he has 
neglected to take reasonable and ordinary precautions against 
forgery. It was held by the House of Lords in Macmillan v. 
London Joint Stock Bank , that if, owing to the neglect of 
Buch precautions, it is put into the power of any dishonest 
person to increase the amount by forgery, the customer must 
bear the loss as between himself and the banker, (b) Yes— 
(c) Yes, and they can take criminal action if he did the 
raising. 

Masked Cheque Raised Subsequent to the Masking. 

Question 39 £.—Could the bank on which a marked 
cheque is diawn, which has been “ raised ” after marking, be 
held responsible for more than the original amount under any 
circumstances ? 
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Answer .—Before Macmillan v. London Joint Stock Bank , 
the only case we can conceive where a colour of daim to hold 
the accepting bank responsible might have arisen would be 
one where it had accepted a cheque so drawn that the increased 
amount might be written in without any alteration being 
apparent. 

Canadian Draft on London made Payable to Resident 

of Foreign Country, and Cashed by a Foreign Bank 

for a Person who Forges the Payee's Endorsement 

—Rights and Obligations of Parties. 

Question 393 .—A Canadian bank sells a sterling draft on 
London to a customer. It is made payable to a person in a 
foreign country. The draft is cashed by a foreign bank for 
a person who forges the payee's endorsement, which bank in 
turn collects the amount through its London agent from the 
drawee in London. 

CTuder these circumstances, has the purchaser of the draft 
any right of action against the bank which drew it? We pre¬ 
sume not, but if so, what remedy has the owner of the draft ? 

Answer .—The purchaser has, as you assume, no right ot 
action against the bank which drew the draft; he could only 
have ^uch a right upon the bill as a dishonoured bill, which he 
could not have unless it were in his possession. 

The only other parties who might be liable are: 

(1) The foregn bank, 

(2) The London bank to which the bill was sent by it, 
and 

(3) The bank on which the bill was drawn. 

The true owner of the draft, who might be either the pur¬ 
chaser or the payee (this depending on facts not stated in the 
question), would probably have a claim on the foreign bank 
which cashed it on the forged endorsement, but his rights 
would be governed by the law of the country in which the 
transaction of cashing the draft took place. If this were 
like the English law, his claim on the foreign bank would be 
clear. He would also have a claim on the London bank which 
received the amount of the draft from the drawee bank, but 
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their liability might be affected by the nature of their relatione 
with the foreign bank. His claims on both of these arise from 
their having received and converted his property, and not out 
of any provision of law relating to bills. 

The remaining question, namely, the owner's rights against 
the bank on which the bill was drawn, has not, so far as we 
are aware, been judicially decided. The question is very 
important and interesting, and we give the reasoning on both 
aides of it 

Section 49 of the Act in very clear terms declares that 
where a signature on a bill is forged J the forged signature is 
wholly inoperative, and no right to retain the bill or to give 
a discharge therefor or to enforce payment thereof against 
any party thereto can be acquired through or under that sig¬ 
nature, unless the party against whom it is sought to retain 
or enforce payment of the bill is precluded from setting up 
the forgery. If effect were given to these words in their 
unqualified form, we would say without hesitation that a 
person claiming to be the holder of a bill through a forged 
endorsement, even though he acquired the bill as a subsequent 
holder for value and without any notice of the forgery, could 
not discharge the acceptor by presenting the bill on the day 
of its maturity at the proper place and receiving payment from 
the acceptor and delivering the bill up to him. It must be 
borne in mind, however, that section 49 commences with the 
words <( subject to the provisions of this Act.” 

“ Holder in due course ” is defined by section 56 to be a 
holder who has taken a bill complete and regular on the face 
of it, under conditions, of which one is, that he took the bill 
in good faith and for value, and that at the time the bill was 
negotiated to him he had no notice of any defect in the title 
of the person who negotiated it. 

By section 2, sub-sec. (g), the expression “ holder” is 
defined to mean “the payee or endorsee of a bill who is in 
possession of it, or the bearer thereof.” Section 74 declares 
that the rights and powers of the holder of a bill are, among 
other things, (b) where he is the holder in due course he 
holds the bill free from any defect of title of prior parties; 
and (d) where his title is defective, if he obtains payment of 
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the bill, the person who pays him in due course gets a valid 
discharge for the bill. 

Section 133 declares that the endorser of & bill by endors¬ 
ing it (b) is precluded from denying to a holder in due 
course the genuineness and regularity in all respects of the 
drawer’s signature and all previous endorsements; 133 (c) is 
precluded from denying to his immediate or a subsequent 
endorser that the bill was, at the time of his endorsement, 
a valid and subsisting bill, and that he had then a good title 
thereto. . 

Section 139 provides that a bill is discharged by payment 
in due course by or on behalf of the drawee or acceptor, and 
that “pa)ment in due course” means “payment made at or 
after the maturity of the bill to the holder thereof in good 
faith and without notice that his title to the bill is defec¬ 
tive.” 

The arguments against the right of the drawee or accep¬ 
tor to claim a discharge by payment to a person, a holder 
under a prior lorged endorsement, are of course based upon 
Bection 49, which declares that a forged signature is wholly 
inoperative, and no right to retain the bill or to gne a dis¬ 
charge therefor, or to enforce payment thereof, can be 
acquired through or under that signature. 

The arguments in favour of the right of the drawee or 
acceptor to claim a discharge by such payment are the fol¬ 
lowing : 

1. The statement in section 49 referred to is expressly 
detlared to be “subject to the provisions of this Act.” The 
statement that no right to give a discharge can be acquired 

also qualified b} the words “ unless the party against whom 
it is sought to retain or enforce payment of the bill is pre¬ 
cluded from setting up the forgery or want of authority.” 

2. Under section 133 (b) the first endorser after the 
forged endorsement iB precluded from denying to his endor¬ 
see the genuineness of the forged endorsement, and is also 
precluded from denying that he then had a good title. 

The definition of “ holder ” by section 2 would include 
this endorsee and he would become a holder in due course 
within the meaning of section 133 (b), at *11 events with 



218 


CANADIAN BANKING PRACTICE . 


respect to the endorsers subsequent to the forged endorse¬ 
ment. He could bring an action on the bill itself against the 
prior endorsers. In order to hold the endorsers he would 
have to duly present the bill for payment, and if payment 
were refused he would have to protest the bill for non-pay¬ 
ment, or the endorsers would be discharged. He therefore 
has the right to present the bill for payment, and to protest 
it H he presented it for payment and it was paid, he could 
not of course protest it for non-payment. The effect, there¬ 
fore, of payment would be to discharge the liability of the 
prior endorsers. 

Section 139 expressly declares that a bill is “ discharged 
by payment in due course/' and that “ payment in 
due course ” means “ payment to the holder in good 
faith and without notice that his title is defective.” 
The holder mentioned in section 139 is the holder defined 
by section 2, namely, “ the endorsee of the bill who is in pos¬ 
session of it.” It would be a remarkable result if payment 
under such circumstances would discharge the prior endors¬ 
ers, and would not discharge the drawee or acceptor who 
actually pays. The reference to good faith in section 139 
refers to the good faith in making the payment and not to 
good faith of the holder. A way in which the various pro¬ 
visions of the statute relating to this question can be recon¬ 
ciled is to confine the statement in section 49, that “ no right 
to retain the bill or give discharge therefor can be acquired 
through or under the forged signature,” to the case of a party 
claiming to be the holder through the forged signature only. 
If he claims to be the holder through a genuine endorsement 
subsequent to the forgery, the other provisions of the Act 
mentioned would appear to give the right to present for pay¬ 
ment and receive payment and give discharge to the drawee 
acceptor. 

As above stated, we are not aware of any judicial deci¬ 
sion on this very important question, but we think it pro¬ 
bable that when it comes up for decision, the decision will be 
on the lines indicated. 

Note. —This answer was given on the assumption that the 
foreign law as to forged endorsements is the same as English 
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law. It waa held in Embericos v. Anglo-Austrxan Bank (1905) 
1 EL B. 677, that the validity of an endorsement in a foreign 
country is governed by the law of that country, and it is usu¬ 
ally the law in Continental Europe that a payment of a bill 
in good faith and without negligence is valid even though the 
endorsement be forged. The Embericos case arose out of 
the drawing by a Roumanian bank of a cheque on a London 
bank payable to the order of A. A endorsed the cheque in 
Roumania specially to B of London. The cheque was stolen 
by A’s clerk who forged B’s signature, and it was cashed in 
good faith and without gross negligence by a bank in 
Vienna. At the time of such payment the endorsements 
were apparently regular and in order, which is all that is 
required under Austrian law. The Vienna bank endorsed 
the cheque to C in London, who presented it to the bank on 
which it was drawn and received payment. In an action by 
A against C for conversion, Walton, J., gave judgment for 
the defendant on the ground that the Vienna bank had 
secured a good title to the cheque under Austrian law which 
the English courts were bound to recognize, and had assigned 
that title to C. On appeal, this judgment waa affirmed. 

Forged Endorsement. 

Question 39!/. — “A” piesents a camp oidcr at a certain 
bank to be cashed. The bank does not know “A,” but 
is familiar with the firm the order is issued on. The bank 
refuses payment, telling “A” to present the order at the 
office of the firm. “A” does this and the treasurer of the 
firm gives “A” a cheque on their bankers. “A” returns with 
the firm’s cheque and lias the same cashed, the paying bank 
presuming “A” to be the party to whom the cheque is pay¬ 
able. The cheque is passed through the clearing house in 
the usual way and is honoured by the firm’s bankers. It 
transpires later that “ A " had stolen the camp order forging 
the foreman’s signature as well as the payee. The firm 
claim the paying bank paid the cheque to the wrong party. 
Can they collect from the bank or did the treasurer identify 
the pa^ee when he accepted the endorsed camp order from 
him giving him the cheque ? 
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Answer. —The firm may decline to allmfr the cheque to be 
charged to its account if it was not endorsed by the party in 
whose favour it was drawn. 

Forged and Irregular Endorsements. 

Question 395 .—Bank “ A '* deposits a cheque through the 
clearing house against Bank “ B.” The cheque bears several 
endorsements, one being by power of attorney. There are 
funds to meet the cheque. A month or so after the clearing 
Bank “ B ” finds (1) that the power of attorney is not legal, 
or (2) that one of the endorsements is a forgery. The cheque 
bore the endorsement of the clearing bank as follows: " The 
Bank of-, Montreal.” Which bank loses? 

Answer ,—The point involved is simply this: “What is the 
position of a bank which, after the lapse of a month, discovers 
that one of the endorsements on a cheque, paid by it in ordin¬ 
ary course to another bank, is forged or unauthorized ? 

The answer to this is that, under section 50 of the Bills 
of Exchange Act, the bank which received the money under 
these circumstances is bound to repay it, providing notice is 
gnen in accordance with the terms of the Act. 

Notice of Forged Signature. 

Question 396. —Sub-section 1 (b) of section 49 of the 
Bills of Exchange Act says in effect that the drawer shall 
have no right of action against drawee for the recovery back 
of the amount so paid, or no defence to any claim made by 
the drawee for the amounts so paid, as the case may be, unless 
he gives notice in writing of such forgery to the drawee within 
one year after he has acquired notice of such forgery, etc. 

(1) In the erase of cheques on banks, who but the drawer 
himself is to give him notice of such forgery, or to determine 
the date on which he acquired such notice? Should not the 
fact of hie signing to the bank a receipt of his cheques, and a 
statement that he finds his account correct to a certain date, 
oblige him to give notice within a year of that date to give 
him right of action against the bank to recover on a forged 
cheque paid before that date? 
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(2) If I send Robert Waugh a notice by registered letter 
that I hold his note, if the note is a forgery is he bound to 
notify me of this fact within a year from the date of my 
notice in order to escape liability on the note? If the bill 
is drawn say at three months from date, it would be long 
overdue before he need repudiate it 

Answer. —(1) The notice of forged endorsements referred 
to in the proviso to sec. 49 of the Bills of Exchange Act is 
clearly the discovery by the drawer that it had been paid on a 
forged endorsement. As to when he acquires this knowledge 
is entirely a question of fact, which would have to be proved 
in the same way as any other question of fact, in the event 
of the bank on which he made the claim resisting the same oil 
the ground that he had not given notice within the proper 
time. 

(2) Section 49 does not apply to the case described, 
where a man receives notice that a note has been discounted 
bearing his name, which he knows to be a forgery. Waugh, 
on receipt of the notice must repudiate the note at once . See 
Ewing v. Dominion Bonk (1904), A. C. 806. 

Leo \l Holidays—Rights or a Bank to Accept ok Pay its 
Customer's Cheques on a Holiday. 

Question S97. — (1) Has a bank any right to refuse or 
accept a cheque on a legal holiday? 

(2) In Montreal English banks do business on Province 
of Quebec holidays: 

(a) If a bank were to refuse a cheque ou account of in¬ 
sufficient funds, on such a holiday, would the customer have 
a case for damages against the bank ? 

(b) If there were sufficient funds immediately after 
opening of business the next day ? 

Answer .— (1) With reference to holidays other than 
Sunday, we think a bank may accept a cheque if presented 
on a holiday, and if it has no funds we see no legal reason 
why it should not so state. It can of course decline, because 
of the holiday, to do anything in the matter, and we think 
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should, for ite customers’ protection, decline to give any 
answer unless it is prepared to honour the cheque. 

(2) We think that it is quite legitimate for a bank to 
transact business on these holidays with any person who 
wishes to do so. We do not think the bank would be liable 
to a customer for anything that takes place on the holiday 
merely because it is a holiday. If, however, payment of a 
cheque is refused on such a day it must be re-presented be¬ 
fore it can be protested or notice of dishonour given. 

WITHDRAWAL OF CREDIT BALANCE ON LEGAL HOLIDAY— 
Position of Holder of Outstanding Cheque. 

Question S98 .—A gives his cheque to B m payment of 
an indebtedness, on the evening preceding a legal bank holi¬ 
day. The bank remains open for the transaction of businesb 
on the holiday, when A withdraws the balance at his credit, 
thus cutting the holder of the cheque out of his money. Ha^ 
the holder of the cheque any recourse against the bank ? His 
plea would be that he naturally assumed that the bank was 
not open on the holiday and held his cheque until the first 
business day thereafter, when he found the funds had been 
withdrawn. 

Answer .—A bank is under no obligation whatever to the 
payees or holders of unmarked cheques. There is nothing to 
hinder the bank making pa)inents to its customer-? outside of 
the regular business hours, whether on a legal holida> or not, 
and its sole obligation is to pay its customers’ cheques when 
presented, if it then has funds in hand to meet them. 

Cheque Marked Before Hours. 

Question 399 .—A cheque was presented between 9 and 
9.30 a.m., and paid by the bank to the payee, who wished to 
get his business transacted early. At 9.30 a.m., the drawer 
of the cheque gives the bank 1 written notice to stop payment 
of the same. Would the bank be m any way responsilic, 
having paid the cheque before hours ? 

Answer .—We think it is too late for the drawer to stop 
payment, and that the bank is protected. 
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Refusal o? Bank to Pat Customer's Cheque fob Which 

THSBB ABB FUNDS. 

Question +00.—May the teller of a bank refuse to cash a 
cheque which is correct in every particular and for which 
there are funds? The case in mind is one where the teller 
had accidentally become aware that it was the drawer^ inten¬ 
tion to order the bank not to pay, but the teller knew of no 
reason why the drawer should stop payment, and no such 
notice had been received by the bank when cheque was pre¬ 
sented. 

Answer .—As the customer who drew the cheque is the 
only person who would have any right to compluin of its 
refusal, and as the tellers action was in accordance with 
hie wishes, although not formally notified, the refusal was 
in order. We think the teller took the risk of the drawer 
changing his mind, and of making the bank liable for having 
refused a cheque for which there were funds. 

Stop Payment of Cheque—Right of Holder in Due 
Course to Recover from Drawer. 

Question J t 01 .—A gave B a cheque for $25 in part pay¬ 
ment of purchase money for B’s business. The cheque was 
drawn on bank C, and was cashed by B at bank D. A stopped 
payment of the cheque, consequently bank C refuses to pay 
the cheque, which is protested. Can bank D sue A and 
recover the amount of the cheque ? 

Answer .—Bank D has the right to recover from A or B 
if it is a holder in clue eouise. See the case of McLean v. 
Clydesdale Bank , 9 A. C. 95, in which it ls said: “If pay¬ 
ment of a cheque is stopped, the holder may look to the 
drawer and endorsers, subject to the provisions of the Act 
applicable to the rights and liabilities ot the parties upon 
the dishonour of a bill.” 

Promissory Note. Not Always Discharged by the 
Surety's Payment thereof. 

Question 4-02 .—A joint and several promissory note is 
made by three promisors, one signing as surety, the other 
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two being the debtor^. The surety has to pay the note; can 
he not recover from either of the other promissors ? 

Answer. —We think that under the circumstances men¬ 
tioned he is entitled to bring suit against either of the other 
promissors on the theory that as he was surety for their joint 
and several debt, which he has had to pay, they must jointly 
or severail) reimburse him, 

Note with Two Makehs, One being in Fact a Surety— 
Bight op Surety to Compel Suit. 

Question b03. —C. and company hold a joint note of A 
and B, which is dishonoured. Can B, who is in fact a surety 
for A, compel the holders to sue A for the amount? 

Answer. —Yes, if the holder will not accept the amount 
from the surety and put him in a position to sue the pnn- 
ripal debtor, the surety can compel the holder to sue. 

Past-Due Note with Two Promissors Held as Collat¬ 
eral to a Renewal Note Taken prom One of Them. 

Question —A note was discounted by a bank on 

which were two joint promissors, one of the two, to the know¬ 
ledge of the bank, having added his name as surety for the 
other. At maturity the bank renewed the bill for the debtor, 
taking a note signed by himself alone, but retaining the ori¬ 
ginal note as collateral security. This was done without 
notice to the guarantor. Is the latter released by this exten¬ 
sion of time? 

Answer .—The position of the parties in a case of this 
kind was fully discussed in the judgment of the Supreme 
Court of Canada in Gorman v. Dixon, 26 S. C. Can. 87 
(1896). The whole question involved in the present case is 
whether there was an understanding between the bank and 
the debtor that, notwithstanding the time given, the bank's 
claim against the surety was to be retained. The fact of the 
retention of the joint note seems to indicate this, and if such 
were the understanding Smith would, under the ruling in 
the case referred to, still remain liable. 
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Rbnewal or a Joint and Several Note, thb Old Note 
being Retained. 

Question f0J.—A bank accepts a renewal of a joint and 
several note with one of the original names dropped, but 
retaining the original note. Further renewals of the saftie 
kind are afterwards taken. In the event of the bill being 
finally dishonoured, can the bank sue on the original bill? 

Answer .—The answer depends on the intention of the 
parties, which is a question of fact. The fact that the bank 
retained the original note undischarged suggests that the 
parties intended that the bank’s rights upon it should remain, 
and if there were nothing to displace this the finding would 
probably bo in this direction; but these questions of fact 
generally depend upon various surrounding circumstances, 
and each case must be judged by itself. 

Note Be\bing Accommodation Endorsements Renewed 
by a Bank with One Endorsement Omitted. 

Question 406. —A bank discounted for the proimssor a 
note with three endorsers (accommodation). When this note 
becomes due the bank rccene through the mails a note stated 
to be a renewal note, but from which the signature of one 
endorser ib absent. If the bank put this through (consider¬ 
ing the signature of the missing endorser of little financial 
value), could the remaining endorsers claim release on the 
grounds that the bank had released without notice to them 
some of the security to the said note? 

Answer —Unless the hank had knowledge of an agree¬ 
ment between the endorsers that all were to join in the 
renewal, we think that the bank would be a holder in due 
course of the renewal note and entitled to recover. 

Authority of an Executor to Give a Renewat of a Note 
Made by the Testator. 

Question 407 .—The executor of an estate endorses, 
u Estate of C. B. by A. D. executor,” on renewal of a note 


c.bp —15 
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current during the lifetime of the testator. Has he as 
executor a right to bind the estate in this way ? 

Answer .—If this were to be regarded as a new contract 
of endorsement, the executor’s authority would depend on 
the terms of the will, and it would probably be found that 
he had no authority to bind the estate in this way. Regarded, 
however, as an extension of the obligation created by the 
testator, we think that it would be held good, and the origi¬ 
nal liability of the estate would be continued. 

Note with Joint and Several Promissors, One Being 
in Keality a Surety, Held Overdue. 

Question 408 .—B and C are joint and several pronnssors 
on a note held by A, it being known that C is in fact a 
surety, B being the real debtor. The note matures, and A 
accepts a year’s interest in advance, and holds the note over¬ 
due. This is repeated until it has been held for four years 
in all. By this time B is insolvent, and the debt cannot be 
recovered from him. 

(1) Should the note have been protested to hold C? 

(2) Is C discharged by reason of the note being held 
four years ? 

Answer. —(1) C is liable on the note without protest. 

(2) 0 would be released if A, at the time of any inter¬ 
est payment, made a binding agreement with B to extend the 
time of payment for a year; and the acceptance of the year’s 
interest in advance would certainly strengthen a claim made 
by C, that the holder had so bound himself that he could not 
sue till the year was out. 

Joint and Several Note Cn4 Rged after Maturity to 
the Account of One of the Makers — Rates of 
Interest Chargeable for the Time Overdue. 

Question 409 .—A and B are liable jointly and severally 
on a note which has been discounted by the bank, B being, in 
effect, a Burety only. The note is unpaid, and some time 
after maturity the bank charges it to B’s account, who has 
had a balance with him at all times exceeding the amount of 
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the note. Can they charge him with the full rate of interest, 
or only 6uch a rate as they allowed on his deposit? 

Answer.~ The bank is entitled to collect the Jull amount 
of the note and interest until it is paid by the parties, or 
either of them, or until the bank chooses to charge it against 
B*s account. In the Province of Ontario the bank has a 
nght of set off, but is not bound to exercise it, and pending 
its exercise the deposit on the one hand and the note on the 
other, remain as two separate liabilities, each carrying its 
own results as to interest, etc. The law in Quebec as to set 
off differs somewhat from that in Ontario, and what v»c have 
said above might not apply there. 

Note. —In the Province of Quebec when two persons are 
mutually debtor and creditor of each other, from the 
moment that the two debts become equally liquidated and 
demandable, they are mutually extinguished by sole opera¬ 
tion of law in so far as their respectne amounts correspond. 
0. C Arts. 1187, 1188. 

Set-off—Right of a Banker ro Charge Baian< e Dub on 
a Note to a Current Account. 

Question Jf 10. —A customer, keeping a cuireni account, 
has a demand note to the bank upon which two payments 
have been made. When he is in funds, have wc authority to 
charge balance of note to a current account without cheque? 

Answer —If payment of the note has been demanded, and 
is overdue, the bank would be entitled to set-off the amount 
against a balance due to the customer, though it is usual to 
give a customer notice before exercising the right of set-off. 

Dishonoured Draft—Right of a Banker to Charge a 
Portion of the Amount to the Drawer's “ Private 
Account/' Where there are not Sufficient Funds 
in His Business Account. 

Question ill. —A customer has two current accounts (one 
an ordinary business account, the other entitled “ private 
account A cheque on an outside point deposited by him, 
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has been dishonoured, protested, returned and charged bock 
to hie account, but there are not sufficient funds to pay it all. 
Is the bank legally justified in charging his “private ac¬ 
count ” with the balance of the item, or with as much of it as 
this account will permit? No promise was made that hifl 
“ private account ” should not be charged back if necessary 
(as well as the other account), with any returned dishonoured 
item. 

Answer. —If the two accounts are strictly as described, 
that is, both accounts of the same party, representing money 
held in the same right—that is, not as trustee, etc., there is 
no question that the bank would have a right to set off against 
any balance in cither account an overdraft in the other. This 
is in effect what is proposed. 

Note. —But .if the course ot dealing was such that a cus¬ 
tomer having two separate accounts was allowed to draw 
upon one of them irrespective of the state of the other, the 
bank could not combine them against him without a reason¬ 
able notice that the former course of dealing would be dis¬ 
continued. ,(See Buckingham v London and Midland Bank, 
(1895), 12 T. L. R. 70, and Kirkwood v. Clydesdale Bank 
(1907), 15 Sc. L. T. R. 413). 

Missing Endousemeni Necessary to Complete Title. 

Question 412 —The “ A ” Bank presents to the “ C ” 
Bank through the clearing house a cheque payable to Smith 
& Jones, or order, and bearing the endorsement of John 
Smith and the presenting bank, which is paid; the want of 
Smith & Jones’ endorsement is not discovered until some 
days afterwards, when it applies to the “ Abank to procure 
the correct endorsement. The bank contends that the paying 
bank has lost its recourse against them by not returning the 
item on the day it was deposited, and also because it has 
been cancelled, but offer to procure the endorsement as an 
act of courtesy. The “ C ” Bank contends that it has the 
right to demand the proper endorsement, or, failing that, 
repayment of the amount of cheque. Kindly favour me with 
your opinion. 
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Answer ,—This case does not come within the rules of 
the clearing house, or the rule* respecting endorsement*. It 
is a simple case of money paid to a party who has no title to 
receive it, under a mistake of fact, which he is bound to 
return on discovery of the mistake. The cancellation is not 
material; it can be revoked by the paying bank. This case 
differs from one where money is paid on an item bearing a 
forged or unauthorized endorsement, because the bank was 
not in any sense a holder of the cheque, there being a gap 
m the title. The London and River Plate Bank v. Bank of 
Liverpool case dealt with a bill of exchange paid to a holder 
who had an apparently clear title, and the amendment to onr 
Bills of Exchange Act, passed in 1897, now section 50, deals 
with similar cases. 

Note Marked "‘Paid'’ by a Bank but not Endorsed by 
Payee—Does Possessions of the Note Discharge 

THE PnOMISSOB? 

Question J/13 .—A customer lea\es a note with the bank 
payable to his order for collection, but does not endorse it. 
Does the prumissor receive a proper receipt and discharge of 
the debt when he has paid the note, which has been stamped 
“paid ” by the bank? Or should the bank insist on an item, 
payable to order, being endorsed when it is delivered for 
collection ? 

Answer .— Without doubt the promissor has received a 
sufficient discharge of Ins debt. The bank is acting as the 
agent of its customer when it stamps “ paid ” on the note, and 
by no possible construction of law could the customer again 
recover the amount due under that obligation from the prim- 
lssor. There are, however, good reasons for the universal 
practice of having such bills endorsed, and it should not be 
lightly departed from 

Cheque Payable to Bearer Passed Through Clearing 
House without Endorsement—Right of Drawee 
Bank to Require a Receipt. 

Question bH .— A cheque is drawn on Bank B reading as 
follows: “Pay to the order of John Jones or bearer.” This 
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is passed through the clearing house from bank A, not en¬ 
dorsed by John Jones. Can bank B insist on his endorse¬ 
ment? 

Answer —Bank B cannot insist on his endorsement, 
though the bank is entitled to require a receipt for the amount 
paid out upon the cheque. 

Note Paid Before Maturity—Bebate of Interest, 

Question Jtl5 —A discounts at the date of making a six 
months’ note signed by B, payable without interest. B pays 
the note at the expiration of one month. Who ib entitled to 
the rebate of interest, A or B ? 

Answer. —Neither is “ entitled ” to rebate, and the bank 
need not allow any. It it accepts payment subject to rebate, 
it would pay the amount of rebate to either A or B at its dis¬ 
cretion, but m practice rebate is allowed to the party retiring 
the obligation. 

Statlte or Limitations. 

Question J+16. —A note was due February 10th, 1897 
Will the Statute of Limitations protect you if action is taken 
February 11th, 1903, or must it be entered in court on or 
before February 10th, 1903 ? 

Answer. —The authorities are conflicting as to whether 
or not an action could have been commenced on the 10th 
of February, 1897. It is plain, however, that the cause of 
action was at all events complete on the 11th February, 1897, 
and that from this day the Statute of Limitations would run 
As there cannot be two elevenths of February in one year, the 
full six years would expire on the 10th February, therefore an 
action begun on the 11th February, 1903, would be too late. 

Note. —In the Province of Quebec the time required for 
the prescription of an action on a bill or note is five years, 
reckoning from maturity—0. C. Art. 2260 (4). 

Paid Cheques. 

Question bl7 .—Has a bank a legal right to retain paid 
cheques ? 
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Answer ,—In the absence of any special agreement, we 
think the customer is entitled to receive back his paid cheques, 
on giving the bank a proper and sufficient acknowledgment 
of the state of his account 

Bond of Indemnity—Amount. 

Question il8 .—Why is it that in taking a bond of in¬ 
demnity twice the amount of the lost cheque or draft is asked? 
Is it to cover possible law costs ? 

Answer .—There is no set rule that twice the amount of 
the item shall be specified as the limit of indemnity. The 
bank’s only concern is to see that the amount of indemnity 
recoverable shall be sufficient to cover the amount of the item 
and such additions as could possibly be made to it by way of 
costs, etc. 

Stealing Draft of London, Enfaced Payable at a Bank 
in San Francisco. 

Question J+19 .—If a bill is drawn in sterling from Dune¬ 
din, N.Z., on London, England, and enfaced payable at the 
Bank of in San Francisco, docs the San Francisco bank 
then become the drawee of the bill, and can the bill be pro¬ 
tested for non-payment in San Francisco? Would your 
answer apply equally to a draft drawn from Montreal on 
Toronto, and enfaced payable in Hamilton, where there is no 
conversion of sterling into dollars? 

Answer .—If by the phrase “ enfaced payable at a bank 
in San Francisco ’ is intended such a crossing as is com¬ 
monly used in Canada, it is in effect only a request that the 
San Francisco bank will negotiate the draft, which we would 
not consider an integral part of the instrument. That being 
the case the bill is not payable at the office of the San Fran¬ 
cisco Bank, and is not dishonoured if they will not comply 
with the request. 

A draft drawn in Montreal on a bank in Toronto, crossed 
with the request that some other bank will pay it in Hamil¬ 
ton, is not, in our opinion, thereby made payable at the latter 
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point. If t;he request is not complied with the only result 
that would follow, so far as we can see, would be that the 
purchaser might have a claim for damages against the drawer, 
for failure of an implied understanding that the draft would 
be paid to him in Hamilton. 

It is the custom in Canada to permit certain large finan¬ 
cial institutions to place a memorandum on their cheque 
forms to the following effect: “ This cheque is negotiable 

(or payable) at par at any office of the bank in Canada.” 

It has long been settled that encashment of such a cheque 
by a branch of the bank other than that on which it is drawn, 
is only a negotiation of it, and we should suppose the “ en- 
fttcement n to which you refer to be of the same character. 

There are occasional cases here where a cheque drawn by 
a customer is marked “ good ” by the drawee bank, and crossed 
by it with instructions to another branch of the bank to pay 
the same. This we should regard as a domiciliation by the 
acceptor of the cheque, and it would probably be dishonoured 
if not paid in accordance with such instructions. 

Clearing House—Presentation of Cheque in Person 

by Manager of Branch Bank to Save Regulak 

Exchange. 

Question 120. —(a) Is a branch of a bank justified in 
refusing to pay cheques drawn upon it and presented in person 
by the manager of another bank in a neighbouring town ? 

(b) If not, could the clearing house regular exchange be 
deducted ? 

The idea of presenting cheques in person is to save the 
exchange which would be payable if the cheque were for¬ 
warded through the usual channels. 

Answer. — (a) No—if the presenter is duly authorized to 
receive payment. 

(b) No. 

Clearing House Hules—Delay in Returning Cheque. 

Question 121. —Bank A clears a cheque through the clear¬ 
ing house to bank B. Bank B neglects to return it within 
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the time stated by the local clearing house rules. Bank A 
refuses to give bank B a clearing credit Blip on these grounds. 
Can bank B hold bank A upon protesting the cheque? We 
hold the cheque can be legally returned any time up to 
three o’clock irrespective of rules made by any clearing house. 

Answer. —No clearing house rule can take away any right 
that a bank may have under the statutes. If bank A presented 
the cheque instead of sending it through the clearing house, 
it would be entitled to an immediate answer. It is not cer¬ 
tain that the courts would recognize an agreement between 
banks that all items not returned by a certain hour might be 
regarded as paid, but a bank that elects to disregard the 
clearing house rules to which it has subscribed and falls back 
upon its strictly legal position, would expose itself to the lews 
of its clearing house privileges. 

Cleabino House Hulek—Keithned Items. 

Question 422 .—Has not the paying bank until three 
o’clock the legal right to refuse to pay cheque presented 
through the clearing house, even though there lx 1 a local rule 
limiting the time to twelve o’clock 

Answer .— The legal right of a bank to refuse payment 
of an item presented through the clearing house is not affected 
by the rules of the clearing house, but such an item cannot be 
returned through the clearing house unless notice of the objec¬ 
tion is gi\eu before twelve oYlock. 

JtETiKNEi) Items—Local Akbanukmknt Between Bankh. 

Question 423 .—Bank A cleared to bank B a cheque which 
is returned by bank B at 1 o’clock : reason, account closed. In 
this town there are six bankR but no Hearing house. There is 
a local arrangement that all dishonoured items muBt be re¬ 
turned before 12 o’clock. Could bank A refuse to give bank 
B a debit error clearing slip for the above cheque? 

Answer, —Unless bank B has specifically waived its rights 
under the Bills of Exchange Act, no local arrangement can 
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deprive it of these rights, and the cheque having been returned 
to bank A within the time prescribed by the Act, bank B is 
entitled to settlement. The attitude that Bhould be adopted 
towards a bank which enters into an arrangement and then 
disregards it and falls back upon its legal rights is, of course, 
another matter. 

Advice of Draft—Responsibility for Delay. 

Question 1+21 +.—The B of H makes a draft on the B of T 
with advice, “pay to the order of John Jones the sum of 
. and charge to our account.” When the draft is pre¬ 
sented the bank say they have not received an advice. How 
long must the customer keep it before he can enforce pay¬ 
ment? 

Answer. —If drawees refuse to pay on account of want of 
advice, holder has no recourse against drawee, but has imme¬ 
diate recourse against drawers. 

Notice to Limited Company—“ Ltd. ,j Omitted from 
Address. 

Question Jf26. —In Bending a notice through the post to 
a “ limited ” company, would the omission of tc Ltd.” from 
the address on the envelope affect the legality of the notice? 

Answer. —A notice addressed to a joint-stock company, 
with the word “ limited ” omitted from the address, would 
nevertheless be a good notice. 

Request for Payment of a Note Sent to the Maker in 
an Unsealed Envelope. 

Question 426 .—A bank notifies the promissor on a note 
held by it, requesting payment. The envelope containing the 
notice was not sealed. Can the party claim damages from the 
bank for the open letter ? 

Answer. —This gives the party no claim for damages, 
unless the statement in the notice is false and it is sent mali¬ 
ciously. 
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Deposit Receipts—Negotiability. 

Question 4$7. —Are deposit receipts transferable by 
endorsement? 

Answer ,—The usual form of deposit receipt is, we think, 
a receipt for money, and an undertaking to ,k account” for it, 
and not an unqualified promise to pay it. A document read¬ 
ing " Received of - £ - to account for on 

demand” has been held not to be a promissory note; and 
other cases where the agreement was to “ account ” for money 
have been decided in the same way. We think, therefore, that 
a deposit receipt in the customary terms would not be trans¬ 
ferable by endorsement in the same way as a note would be 
transferable. 

Negoiiability of Deposit Receipts. 

Question 1+28. —Referring to iny enquiry as to the nego¬ 
tiability of deposit receipts (Question 127), subjoined is a 
copy ot the wording of the receipt which 1 had m mind: 

Received from J. Smith on deposit, for a period of 
not less than three months from this date, and subject 
thereafter to ten days’ notice of repayment or withdrawal, 
the sum of one hundred dollars, to be accounted for upon 
surrender of this certificate to J. Smith with interest 
(until date of notice only) at the rate of three per cent. 

Answer. With regard to the receipt in. the form sub¬ 
mitted, we should not suppose that such a receipt would be 
negotiable. It would only have that quality if it could be 
held to be a promissory note, and w r e think that under the 
rulings m the cases referred to m the reply to Question 427, 
the promise to “ account ” for the amount to J. Smith cannot 
be held to be an unconditional promise to pay to the holder 
of the receipt. For the same reason it is not transferable by 
endorsement, m the sense in which that word is used in the 
Bills of Exchange Act, but the claim which it represents may 
be transferred by a simple assignment endorsed on the docu¬ 
ment by the depositor. 
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The practical questions arising out of these points are as 
to the obligation of the bank holding the money to account 
for the same to an endorsee, or its rights if it should make 
payment to an endorsee. 

A mere signature in blank is not in itself authority to 
the bank to pay the part) holding the document, and it would 
probably not protect the paying bank if, as a matter of fact, 
the party receiving the money had no right to receive it An 
endorsement in blank might, however, be a \er) impoitant 
link m the chain oi proof advanced by the party holding a 
deposit receipt so endorsed, in support of a claim that the 
money had been duly assigned to him This does not affect 
the bank's right to refuse to recognize the assignment without 
1 Hither proof 

If the receipt is endorsed by the depositor “ pa) to C I) 
or order/' payment to C D would piobably be good, as sue h 
an endorsement would doubtless be held to constitute t 1 I) the 
agent of the depositor to collect the mone>, and the depositoi 
could not dispute what was done m consequence of Ins own 
act, but, ioi the reason mentioned below, it would be well to 
take the endorsee's receipt lor the moiiov ,\s £ on behalt ol ’ 
the depositor 

Ji the receipt is presented loi pa)mult l >3 another bank, 
bearing the endorsement oi the depositoi either in blank 
or with an order to pa^ to such bank, payment might, no 
doubt, be safelv made to the bank presenting the receipt, but 
it would be well to require a receipt lor the money in which 
it is declaied that the lecemng bank is acting an agent 

for the depositor, e q , ‘‘Received from - on behalf of 

A B (the depositoi) the amount ot the within deposit receipt 
and interest'' The object of this is to ensure that if there 
is an> mistake in the matter the bank receiving the money 
w r dl bo liable either to the depositor, as tor mone) received on 
his account, or to return the amount as paid under a mistake 
It is to be noted that a guarantee of the endorsement does 
not cover this point, that merely protects against forgery, and 
does not guarantee that the bank has authority to collect the 
amount 
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Dbpobit Receipts <f not Tkanbfkeablb." 

Question 429* —Would not the bank’s responsibility as to 
tiie proper disposal of moneys held on deposit receipt be les¬ 
sened if the words “ not transferable ” were omitted from such 
receipts? 

Answer. —We think not. A deposit receipt as ordinarily 
worded, in which the bank indicates that the money “ will be 
accounted for/' is not transferable in the sense in which 
promissory notes are transferable. The addition of the words 
“not transferable " does not alter the effect of the form; it 
merely calls attention to its nature. On the other hand if the 
deposit receipt were so worded that it was in effect a promis¬ 
sory note, and so negotiable in the ordinary sense, the bank 
would be liable to any holder of the receipt to whom it might 
be negotiated, and would lose some advantages, as, for in¬ 
stance, the right to hold the funds against a debt of the 
depositor. 

liOST Deposit Receipts. 

Question 430 .—In the case of a lost deposit receipt, should 
the depositor be required to furnish a bond before paying the 
amount? 

Answer .—A deposit receipt is not transferable; the banks 
do not incur any responsibility to any party, other than the 
depositor himself, who may hold the document, unless the 
banks are notified of a transfer of the claim. It is therefore 
safe enough to pay a lost receipt without a bond. 

Endorsement on Deposit Receipts. 

Question 431 .—Do you, or do you not, think that the 
simple endorsement by a bank of any deposit receipts passing 
through its hands guarantees all previous endorsements? I 
think it does, but the point is often disputed. 

Answer. —The endorsement on deposit receipts of the 
ordinary non-negotiahle form are not endorsements in the 
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sense of tile Bills of Exchange Act, and do not necessarily 
involve the consequences which an endorsement on a bill of 
exchange carries with it. The practical effect of such an 
endorsement as described by our correspondent is no doubt 
very much the same. If a bank cashes its deposit receipt, 
which has come through the hands of another bank and is 
endorsed by the latter, it would have a right to demand a 
return of the money should it appear that the bank receiving 
it had, as against the owner of the receipt, no right to receive 
it. The depositing bank receives the money on the implied 
representation that it has a right to collect the amount. 

Similar questions arise with respect to a cheque which 
has been paid by the bank on which it has been drawn. En¬ 
dorsements on cheques do not bring the parties under the 
contract of endorsement with the bank on which the cheque 
is drawn. The drawee is not a holder for value m due course 
when the cheque is paid, but a bank can recover the money 
from the party to whom it has been paid if, as a matter of < 
fact, the party to whom it was paid had not a good title. 
His liability is not that of an endorser, but simply of a party 
who has received money under circumstances entailing upon 
him the liability to refund it. The case of Ryan v. Bank of 
Montreal (12 Ont. Reports, p. 39, and 14 Appeal Reports, 
Ontario, p. 553), and the cases therein cited, contain much 
information respecting the principles involved. 

Letters of Credit—Transferability. 

Question J^32 .—Is the right to draw under the ordinary 
letter of credit, issued by a Canadian bank, transferable by 
an endorsement on the credit to the following effect: “ For 
value received I hereby transfer this letter of credit and the 
balance due thereunder to C D ?” 

Answer. —We do not think that the assignment of the 
letter of credit would transfer the right to draw, and there 
is no amount due under the credit, at any rate by the bank on 
which it is drawn. We see no difficulty, however, in the party 
giving a power of attorney, under which a third person might 
avail himself of the credit, but only in the name and on the 
behalf of the party accredited. 
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Letter of Credit—Neglect to Endorse Payment, 

Question Jf3S, —Bank A issues a general letter of credit 
for $5,000, which is presented by holder at bank B, showing 
endorsements of $1,000. Bank B pays $3,000 against it. 
LateT it is presented at bank C showing (according to their 
statement) endorsements amounting to only $1,000. (Bank 
B apparently having neglected to endorse their payment) and 
a further $3,000 is drawn. Holder disappears with letter of 
credit. In view of actual proof missing, ha3 bank C any hope 
of avoiding a loss? Would this not suggest ettra precau¬ 
tions for banks to take? 

Answer .—This would be a matter for adjustment between 
the three banks concerned, but failing adjustment the rights 
of the parties would have to be decided on the evidence. 
Bank 0 could probably establish its claim without production 
of the letters of credit, in which case it would have recourse 
against bank A, which in turn would probably have recourse 
against bank 13. The circumstances here are somewhat un¬ 
usual, but serve to emphasize the importance of issuing letters 
of credit only to persons of undoubted integrity. 

Debentures Held by a Bank as Collateral—Nkglhot of 
Bank to Present Coupons Promptly. 

Question 434 -—A bond with coupons attached is held bj 
a bank as collateral secmity. The) neglect to collect the 
coupons as they mature, and ultimately when the bond 
matures it is found to ho uncollectible. The customer claims 
credit for the overdue coupons. Is the bank responsible? 

Answer .—The relations between the bank and the cus¬ 
tomer are scarcely indicated with sufficient clearness to enable 
us to answer this question definitely. On the bare facts stated 
we should say that as the customer was not entitled to receive 
the coupons, but was bound to leave them or their proceeds 
with the bank as security, the duty of collecting them fell on 
the latter. If then, as a matter of fact, the coupons would 
have been paid if duly presented at maturity, the bank would 
be responsible for the loss caused by their non -presentation. 
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ltfSTBl T CTIQNB fit* WlHJE “ TO NOTIFY AND PAY "-‘-NeGUSOT 

to Notify—Liability. 

Question b86. —A New York bank instructs a Halifax 
bank by wire as follows: “ Notify and pay A, $1,000/* 
Through oversight A was not notified, and, according to his 
statement, lost a valuable contract through not receiving the 
money. Has he any claim on the Halifax bank or the N. Y. 
bank for the loss incurred ? 

Answer .—A clearly has no right of action against the 
Halifax bank. Whether he would have a claim against the 
New York bank, or the New York’s customer who was sending 
the money, would depend altogether on the facts 

Under ordinary circumstances, and in the absence of any 
special arrangement or understanding, the New York bank 
would probably not be under any liability to the party to 
whom the money was to be transmitted, and, of course, the. 
Halifax bank could not be held responsible if the New York 
bank was not The question is, however, one which could only 
be answered with a full knowledge of all the facts 

Telegraphic Transfers. 

Question 436 —A bank at E F *s request sends this tele¬ 
gram to a correspondent: “ Notify and pay to AB ten thousand 
dollars to be applied on account of C and D bonds/* The 
money is paid by the correspondent to AB with directions to 
apply as above, but AB does not apply it as directed. Can 
the bank or its correspondent be held responsible by EF, on 
the ground that the correspondent should have seen that the 
money was applied as directed 9 

Answer —We think not. The instructions were to pay 
the money to AB, and to inform him of the application to 
be made of it. If these instructions were earned out the 
matter would rest entire!} between EF and AB 
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Orders Drawn by Firm op Lumbermen on Themselves. 
Payable on Demand. 

Question 487 .—Do orders drawn by a firm of lumbermen, 
or their agent at one of their depots, on themselves at their 
head office or on another depot, and payable to bearer on 
demand, come under sec. 136 of the Bank Act ? 

Answer. —The sole question is whether or not the orders 
are designed to circulate as money. If they are they come 
under the section; if otherwise they do not. Whether they 
are intended for circulation and to take place of money, would 
depend on the facts, which would have to be considered m 
connection with each case. 

Circulation Redemption Fund—Notes Issued in Excess 
of Paid-up Capital. 

Question 488. —Does the Circulation Redemption Fund 
guarantee the notes of a bank where they are (1) issued in 
excess of the paid-up capital, or (2) signed or issued by an 
unauthorized officer? 

Answer. —If the notes are in either case notes oi the bank 
for which it is legally liable, then they must be paid out of 
the Redemption Fund if not redeemed by the bank. 

Redemption of Circulation. 

Question 489. —A customer of a chartered bank in Cobo- 
conk has a cheque for $50,000 on another chartered bank m 
Lindsay. He wishes to take up a note in the Coboconk bank 
Upon tendering the cheque he is informed that there will be 
$50 exchange, whereupon he goes to Lindsay, draws the cash 
in notes of the Lindsay bank and tenders them in payment 
of the note. Can the Coboconk bank refuse to take them? 
Or can it exact a charge that would reimburse it for the 
express charges to the nearest point of redemption for the 
Lindsay bank's notes? If the Coboconk bank cannot make 
a charge it is bound to be at a loss. If it had cashed the 

C B P —16 
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cheque at par it would have been out two or three days’ in¬ 
terest; by not cashing it at par it is out the interest and 
express charges. 

Answer .—The bank is not bound to accept any money in 
payment of a note, except such gold coin as comes within the 
terms of the Currency Act, notes of the Dominion Govern¬ 
ment, commonly known as legal tenders, or its own notes. 
It is, therefore, as a matter of legal right, in a position to 
exact whatever charge it may choose to ask, as a condition of 
its accepting payment by cheque on another bank, or by notes 
of another bank. 

Question (submitted in continuation of the subject of 
the above question and answer).—If bank notes are redeem¬ 
able at par all over Canada, by arrangement at specific points 
and by courtesy or mutual agreement wherever a bank has a 
branch or there 13 a branch ot a chartered bank, how could 
a charge be exacted or the notes be refused without breaking 
through this arrangement? Suppose they had been deposited 
instead of offered in payment of a note, I do not see what is 
to prevent any bank being loaded up with a lot of other bank 
notes on which it will have to pay express If the rule applies 
to small accounts why not to large ones ? 

Answer .—In answering the previous question we had, of 
course, reference entirely to the legal point involved, but we 
would think it very much to be regretted indeed that banks 
should take the position of refusing the notes of other banks 
offered in payment of debts, when the same are presented 111 
a reasonable way and arc legitimately in the hands of the 
party presenting them. Probably if a case occurred where, 
to get rid of uncurrent notes requiring transportation to a 
distance, an> bank should pay out such notes knowing that 
they were to be tendered to another bank in payment of a 
debt, the latter would be quite justified in refusing to take 
them except at a discount. 

We are not aware that there is any mutual agreement 
between the banks that they will unconditionally redeem the 
notes of other banks at all points. This is undoubtedly the 
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practice, and it would be unfortunate if anything should 
happen to break it; but, on looking at the matter simply from 
the legal standpoint, the bank need not take on deposit notes 
of other banks if it chooses to refuse them, and it is not bound 
to take any money that is not legal tender in payment of a 
debt If it waives its legal rights, and accepts notes of other 
banks on which it has to pay express charges, this must be 
regarded as done because the practice fits in with the common 
interests of all the banks. 

Thu Kedemption of Canadian Bank Notes. 

Question J^O .—Canadian bank notes are only payable in 
gold or legal tender at the place of issue (usually the head 
office of the bank), whereas, by section 70 of the Bank Act, is 
it not intended that these shall be so payable at the several 
points therein? 

Answer .— It is the duty of the bank to pay its notes in 
gold or legal tenders at the place of issue. 

As far as section 70 is concerned, it is, of course, clear 
that a bank must redeem 01 pay its bills in gold or legal ten¬ 
der notes at its various redemption agencies. There is this 
distinction, howpvcr, to be observed, that if a bank should not 
have established such agencies, while it would have contra¬ 
vened the law and become liable to the penalties imposed 
under the Act, the absence of an agent to whom its notes could 
be presented for payment, would scarcely constitute dis¬ 
honour of the notes. 

The full answer to another question: What obligation is 
a bank under with regard to the payment or redemption of 
its note issues would be as follows: A bank is bound to take 
Buch notes m payment of debts at any of its offices; it is 
bound, under penalties, to provide redemption agencies at cer¬ 
tain points named in the Act, and at such agencies to pay 
any notes presented in gold or legal tender; and it is bound 
to pay in gold or legal tenders all notes presented at the place 
at which they are by their terms made payable. There are 
other obligations following on failure, etc., which need not be 
discussed. 
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Dominion Notes—Convebtibility. 

Question J^l .—Is the currency of -Canada a convertible 
or an inconvertible one ? 

Can I take $1,000 in legal tender notes to the Receiver- 
General and demand gold? 

Can I demand gold or legal tenders for bank notes if I 
present them at place of issue ? 

If I present them at a country branch, can I still insist 
on being paid in gold or legals ? 

Section 72 (1) of the Bank Act provides for payment of 
$100 in legals when demanded, but I cannot find answers to 
the above in the Act. 

Answer. —The currency of Canada is convertible. The 
Government will pay gold for legal tender notes when pre¬ 
sented to the proper officer, and the banks are bound to pay * 
gold or legal tenders for their notes when presented at the 
place of payment. Whether or not the bank is bound to 
redeem its notes in gold or legal tender at any country 
branch depends upon the terms of the note itself. In prac¬ 
tice they are usually made payable at the head office only, 
and while the bank is bound to receive them m payment of 
debts at any office, it is only bound to redeem them at the 
place or places where they are made payable. There is a 
further provision as to the redemption agencies. 

Section 72 (1) of the Act does not touch this question. 
Its effect would appear to be merely to impose on banks the 
duty of paying up to $100 in legal tenders, and so far to 
deprive them of the right to meet their obligations in gold. 

Note. —Under section 4, sub-section 1 (d) of the Finance 
,Act, 1914, the Governor in Council, in case of any real or 
apprehended financial crisis, may suspend the redemption in 
gold of Dominion notes. The Governor in Council by sub¬ 
sec. 1 (b) of the same section, may also authorize the chartered 
banks to make payments in their own notes instead of in gold 
or Dominion notes. 
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Bank Notes and Legal Tenders, 

Question JtJ $.—Is a private individual forced to receive 
payment of a debt in bank notes, or may he demand legal 
tendera to any amount? 

Answer .—No person can be forced to accept bank notes 
in payment of a debt. He is entitled to be paid in gold coin 
or Dominion notes which, as their common name implies, 
are a “ legal tender.” The option of paying in gold or legal 
tender notes rests with the debtor. The creditor is bound to 
accept American gold ($5 pieces and upwards) at its face 
value, or British gold at $4.86 2-3 to the sovereign, (in both 
cases good tenderable com being understood) or legal tender 
notes. 

(See note to question 441). 

Legvl Tendee Notes—Payment undeb Sec. 12 of the 
Bank Act. 

Question W .—Would you construe sec. 72 of the Bank 
Act to mean that a bank may pay sums up to $100 in ones, 
twos or fives only to a party who desires such a payment? 
Can it compel one who demands payment in legal tender of 
a claim for over $100 to take payment in ones, twos and 
fives, or must the bank pay in large legal tender notes or 
gold? 

Answer .—The creditor must accept in payment of any 
obligation of the bank, no matter what the amount may be, 
anything that 16 a legal tender, but the creditor has the right 
to say that to the extent of $100 in any payment, the bank 
must pay him in one, two or five dollar Dominion notes, 
Except in so far as the bank is controlled by the latter pro¬ 
vision, it is in the same position as any other debtor, and 
may at its option pay its obligations in small or large legal 
tender notes, or in such coin as is a legal tender under the 
Currency Act. 

(See note to question 441.) 1 
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Notes of a Bake Circulated in a District where it is 
not Represented. 

Question 4U .—The Bank of X has a small capital and 
its circulation limit is frequently reached. The notes of 
another bank not represented in the district are paid out by 
it, and as a result the other banks in the neighbourhood 
receive large amounts of these bills and are obliged to pay 
express charges to the nearest point of redemption. 

Is not this a violation of the spirit of the Bank Act and 
also in Borne sense unfair to the public, who accept these bills 
in good faith, and find that they cannot exchange them for 
legal tender or gold? Why should not other banks in the 
district refuse to receive such bills except at a discount? 

Answer .—We think that the wrong to the public may be 
left out of consideration, as they take the bills voluntarily 
in payment of debts due them. 

The question as to the duty of the issuing bank in such 
a case as this, is, however, open to discussion. We think that 
they might very well undertake to redeem for the time being 
all notes of the kind they are circulating, and it would seem 
clear that this could usually be done without loss. If, how¬ 
ever, the matter could not be amicably arranged m this way, 
we would think it open to serious objection for the other 
banks to refuse to accept the bills from their customers. The 
adoption of such a course, even under the stress of unfair 
conditions such as those mentioned, would be bound to dis¬ 
turb the public confidence in bank notes, a confidence that 
has been largely increased by the arrangements brought into 
effect at the last revision of the Bank Act. At the present 
time any person, in any part of Canada, who receives a bill 
issued by a Canadian bank, knows that he has something that 
he can uBe without question, and at its face value, whenever 
he wishes to pay a debt with it or deposit it in his bank, and 
it would be a serious matter to disturb this condition. 
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Bank Notes — Fraudulent Issue of, to a Friendly 
Depositor, by a Bane on the Eye of Failure. 

Question —Would it not be possible for the officers 

of a bank on the eve of failure, without breaking the law, to 
pay a friendly depositor the amount of his balance in notes 
of the bank on the understanding that he was not to use 
them until the danger had either passed or else the bank 
suspended, and that until the notes were presented for pay¬ 
ment interest would be allowed as though the amount were 
still on deposit? 

Answer .—The clauses of the Act respecting the note 
issue seem to cover quite fully the case you mention, although 
it is always possible for a fraud to be committed under them 
which might not be discovered. Section 61 authorizes the 
issue and re-issue of notes " for circulation,” This would 
invalidate an issue made under such conditions as those you 
quote, as the notes would clearly not be issued for circula¬ 
tion, and they would probably be held, under section 131, not 
to give a preferential claim. We think, however, -that the 
claim would be held to come directly under clause 63, as 
such a transaction would be really hypothecation of the 
notes of the bank by one of its officers to secure a debt, not¬ 
withstanding the form in which it was placed, and the fact 
that the party receiving them held them and brought them 
back for redemption after the failure of the bank, would be 
apt to lead the Court to take that view. We would think 
also that it would be most unlikely that a bank manager 
would lend himself to Buch a transaction, as he would thereby 
render himself liable to the penalties set out ip section 165. 

Redemption of Canadian Bank Notes Presented at 
Foreign Agencies. 

Question 446. —Is the custom of agencies of Canadian 
banks in the United States of discounting the notes of their 
own banks, in contravention of section 71 of the Bank Act? 

Answer .—We do not think that for a foreign office of 
a Canadian bank to redeem its own notes at a discount is a 
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contravention of section 71. We think it improbable that 
the section would be held to apply outside of Canada. There 
are difficulties in its application there respecting questions 
of legal tender, exchange, etc., that would lead to this con¬ 
clusion. 

Bank Notes—Their Redemption by Bank when Muti¬ 
lated. 

Question W .—What is the smallest portion of n Cana¬ 
dian bill that must remain to entitle the holder to its redemp¬ 
tion at face value ? 

Answer. —Theoretically, if a person, without having any 
portion of a bank bill, can prove conclusively that he is the 
owner of the bill, and that it has been destroyed, he is 
entitled to have it redeemed in full, on giving indemnity. 
In this respect he is in the same position as the o^vner of 
a lost promissory note of the ordinary kind. There is, how¬ 
ever, this Berious practical difference in dealing with lost or 
destroyed bank notes, that while indemnity can be given for 
an ordinary note, because it can be easily identified, no 
indemnity is practicable for a lost note, for the obvious 
reason that identification would be impossible. 

We think that the principle followed by banks in redeem¬ 
ing mutilated noteB is to pay them in full if satisfactory evi¬ 
dence of the destruction of the missing part is forthcoming. 
If not, and if the missing part is an important portion of the 
bill, it is difficult to see what claim the holder has. 

Redemption op Partially Destroyed Notes. 

Question —By what authority in law do some banks 

and the Receiver-General's assistants pay torn or mutilated 
notes sent them for redemption, at less than the full amount ? 

Answer .—We do not know of any authority for the 
practice mentioned respecting the redemption of mutilated 
notes, but it is reasonable and all banks which issue notes 
are interested in its maintenance as a matter of self-protec¬ 
tion. The promissory note of a bank is in law very much 
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the seme as any other promissory note, and in case of its 
destruction, in whole or in part, the holder would theoretic¬ 
ally have the same right to recover as if it were the promis¬ 
sory note of a private person. If he brought suit in such a 
case he would have to satisfy the court as to the facts and 
provide suitable indemnity. The provision of indemnity in 
connection with missing parts of a bank note is, however, 
difficult if not impossible, and because of this the practice 
has grown up of allowing a proportionate amount for the 
portion of the bill which is presented for redemption. It is 
reasonable, and it might be difficult to establish even at law 
a larger claim. 

Old Issues of Canadian Bank Notes. 

Question 449 .—Why is it that the old issues of the Bank 
of Nova Scotia and Merchants Bank of Halifax notes are not 
worth their face to-day? 

Answer .— We presume that the notes referred to were 
issued before 1st July, 1811, and that they are consequently 
payable in the old currency of Nova Scotia. Such obliga¬ 
tions are, by section 17 of the Currency Act, 1910, payable 
in the equivalent of the currency of Canada, of which 73 
cents is made equal to 75 cents of the old currency of Nova 
Scotia. If in any sums there is a fraction of a cent in the 
equivalent in the old currency of Canada, the nearest whole 
cent shall be taken. 

Clearing House Systems. 

Question 450 .—Every clearing bank in London, England, 
keeps a clearing account with the Bank of England, where 
is also kept an account known as the " Clearing Bankers 1 
Account.” Daily settlements are made by crediting or debit¬ 
ing this account as balances happen to be in favour of or 
against each bank, without the employment of coin or cur¬ 
rency. Why has this simple system not been introduced in 
Canada in preference to the more cumbrous method of settle¬ 
ment by exchange of "legals”? 
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Answer .—The immediate settlement in London is made 
by a cheque or voucher, representing a transfer from one 
account to another, but that does not cover all the work 
involved, for the clearing banks probably make deposits in 
and withdrawals from the Bank of England daily. Settle¬ 
ment under our clearing system involves only one deposit or 
one withdrawal daily, and that in large notes good only 
between banks, so that the system cannot properly be called 
"cumbrous” even as compared with London. 

The London system has grown out of the unique position 
of the Bank of England, and could probably not be copied 
anywhere else in the world. Canadian banks would not 
generally be likely to keep their reserves in the form of a 
deposit with another bank, even if a bank willing to accept 
such deposits should be found. 

Clearing House Settlements. 

Question J^51 .—Bank A goes to the Clearing House and 
remits to bank B a total of $200,000. Bank B in turn 
remits to Bank A a total of $150,000. How is the settle¬ 
ment of the $50,000 difference effected? 

Answer .—While B may owe A $50,000, it may be owed 
the same sum by C. What it owes, or is owed, is the differ¬ 
ence between the total amount that all the other banks 
deliver to it and the total amount that it delivers to them. 
All the banks who are debtors to the others on the balance 
thus Bhown pay the net sum due by them into the Clearing 
Bank. When all have paid in, the Clearing Bank pays out to 
the creditor banks the various amounts due to each. The 
amounts due to the Clearing Bank by the debtor banks aggre¬ 
gate the total sum which it has to pay to the creditor banks, 
and when it has made these payments the transaction is com¬ 
pleted. 

Clearing House Rule No. 14. 

Question J>52 .—Will you kindly give an illustration of 
the working of Rule 14. The first sentence contains 150 
words, and its meaning is not as clear as it might be. 
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Answer. —The rule referred to deals with exceedingly 
complicated conditions, but its meaning is dear, and we 
doubt if it could be simplified very much, It is intended to 
cover a case where for any reason the banks which have bal¬ 
ances against a defaulting bank prefer not to have their 
items returned, but to get the benefit of the balances due the 
defaulting bank by other banks, a right which under some 
circumstances might be very important. The phraseology 
is affected by the fact that the defaulting bank does not owe, 
or stand as a creditor of, the several banks in the clearmg 
house, but owes its debtor balance to the chairman of the 
clearmg house (Buie 11, Clause c). This iB necessary in 
order that some person or body should have a legal claim. 

Cleabing House Settlements. 

Question J+dS .— Bank “ A,” in Wmnipeg, telegraphs its 
Calgary branch to deposit with bank “ B," in Calgary, 
$200,000 for account of bank “ B’s ” customer. Settlements 
in the Calgary clearing house are made by draft on Win¬ 
nipeg. Ib bank “ B ” entitled to a draft on Winnipeg on 
the date of the deposit, or may the Calgary branch of bank 
“ A 99 tender its own cheque on itself, to be cleared m the 
regular way? 

Answer. —The Calgary branch of bank “ A ” is justified 
in tendering its official cheque for $200,000 to be cleared in 
the regular way. It is assumed that do limit that would 
apply to the tiansaction has been established by rule of the 
clearing house or by usage amongst the banks, also that the 
question does not arise out of reluctance on the part of bank 
" B ” to become a creditor of bank “ A ” to the extent of 
$ 200 , 000 . 

Deposits made by Banks—Banking Etiquette. 

Question h5 \— Bank “A” sends in an item to bank 
“ B 99 due to-day for acceptance, bank “ B 99 accepts it, and 
bank “A” immediately sends it in on their deposit of the 
same day. The item is for $4,500. Bank “A” asks bank 
" B * foT a settlement. Bank “ B 99 protests to bank "A" 
against sending in such items on deposit^an the same day 
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they are due, claiming that it is not customary to do so. 
Bank “A” replies that it is quite customary when the items 
are large and there is no clearing house in the town. The 
custom heretofore prevailing here was the accepting of items 
the day they are due and sending them on deposit the next 
day. What is the custom in other places in this respect? 

While bank “ A ” was legally justified in their action, was 
it not violating a regular and established custom? 

Answer .—There was no impropriety in bank “A” requir¬ 
ing immediate payment of the item. 

Bank Deposits and Settlements. 

Question 1+55. —We are in the habit of making our 
deposits in local banks the first thing in the morning after 
the bank iB opened. After our deposit is made we receive a 
cheque for a large amount, $5,000, which we send for deposit. 
The bank refuses the cheque, saying that it accepts but one 
deposit a day. Can we force the bank to accept such deposit? 
If not, can we ask for a settlement the next day even if we 
have settled with the said bank the previous day? 

Answer .—The local arrangement between banks regard¬ 
ing deposits and settlements would govern, but the only 
legal obligation upon the drawee bank is either to decline to 
cash the cheque on presentation or decline to honour it; it 
could not be forced to accept a deposit. 

“ Cut " Collection Rates between Banks. 

Question J+56. —I recently received two letters from a 
branch of a certain Canadian bank offering to make collec¬ 
tions in the town and vicinity (where it had recently opened), 
first at 1-10 of 1 per cent., minimum 10c., and later at 1-16, 
minimum, 8c., evidently desiring to take this class of business 
away from a bank which had been established at this point 
for many years. I replied that we were quite satisfied with 
our present arrangements for collecting, and had no inten¬ 
tions of making a change. 

I would be glad to have your opinion as to the propriety 
of the action of a bank in cutting rates in this manner. 
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Answer. —The members of the committee are unanim¬ 
ously of opinion that competition of the kind referred to is 
most inadvisable, and that banks should not help it on by 
accepting “cut* 5 rates. The question is, however, one 
respecting which we could scarcely do more than express the 
views of the members of the committee unofficially. 

Bank Charges—Pbovincial Government Cheques. 

Question 457. —Dominion Government cheques are by law 
payable at par at all chartered banks. Have # the different 
Departments of Provincial Governments the same privilege? 

Answer. —No. Unless a special arrangement is made by 
the Provincial Government, or its bankers, with banks oper¬ 
ating within its borders. Section 98 of the Bank Act does 
not apply to cheques of the Provincial Government or any of 
its departments. 

Draft Purchased from a Bank—Death of Purchaser 
before Delivery of Draft to Him. 

Question 458. —A customer ordered and paid us the money 
for a draft on Hong Kong, which we obtained from our home 
office. Before delivery he died. What is our position in the 
matter? The draft is payable to a party in Hong Kong, and 
we understand that our customer was forwarding the amount 
on behalf of others. 

Answer. —We do not see that you can do anything but 
hold the draft until someone has taken out letters of admin¬ 
istration. It is quite likely that it would be safe to send the 
draft to the payee, but if for any reason the payee was not 
entitled to receive the draft you would by adopting such a 
course make yourself responsible to the administrator. 

Opening an Account — Person Trading under Firm 

Name. 

Question 459. —A firm carrying on business as Jones A 
Smith sell out to Robertson, who carries on under the former 
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title. He opens an account with a bank under the name 
u Jones & Smith for A. Robertson, sole proprietor.” Does 
the bank require proof that he is entitled to trade as such 
and cash cheques payable to Jones & Smith? 

Answer. —It would be quite proper for the bank to require 
evidence that Robertson is entitled to collect debts due to the 
old firm of Jones & Smith and is continuing to trade under 
that name in respect to new business. 

Individual ^Trading in Name of Company—All His 
Property Liable for Business Debts. 

Question 1+60. —A starts business under the name of a 
company, and is registered as the sole proprietor. Is a bank 
in advancing the company money for its business afforded 
any additional security by taking notes made by A and 
endorsed by the company? 

Answer. —It is inferred that the registered company is 
not a corporation. A’s endorsement by himself of the obli¬ 
gation of the company adds nothing to the bank’s security. 
If either A or the company was sued on the notes and judg¬ 
ment obtained, all the property that A possessed, whether in 
the business or outside of it, would be liable to execution 
under the judgment. 

Account Opened in the Name of “John Smith in Trust 
for the People's Co-operative Co., Ltd."—Authori¬ 
zation of Company Necessary. 

Question 461. —At the request of the People’s Co-opera¬ 
tive Company, Limited, an account is opened in the name of 
“John Smith, in trust for the People’s Co-operative Co., 
Ltd.,” the account to be operated by John Smith. Should 
formal assent be obtained from the company to operate the 
account in this manner, and in any case is the bank under any 
obligation to see that moneys are properly expended? Sup¬ 
posing Smith opened the account should the bank, knowing 
the company’s existenc*, obtain its assent ? 
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Answer .—The company under the hand of its duly author¬ 
ized. officers should request the bank in writing to open the 
account and give instructions aB to its conduct. So long as 
such instructions are complied with, the bank as under no 
responsibility to see that the moneys are properly expended. 

Smith should not be allowed to open an account in that 
name without the intervention of the company. In particular 
it would be dangerous to let him, without express written 
authority, endorse and deposit to such account chequea in 
favour of the company, and dispose of the proceeds by his own 
cheque. 

Opening an Account " in Trust "—Enquiry as to Nature 
of Trust Unnecessary and Inadvisable. 

Question —A B goes into a bank and askB to open an 
account in his name “ in trust.” Is it necessary, when open¬ 
ing such an account, for the bank to obtain from him particu¬ 
lars as to whom or for what the fundB are in trust, thus show¬ 
ing such money is real trust funds and not his own ? 

Answer. —No. See section 96 of the Bank Act. It is 
probably better that the bank should not charge itself with 
any knowledge of the trust. 


Trust Account — Responsibility for Disposition of 
Funds—Position of Bank. 

Question b63 .—A savings account is opened under the 
following name: 

Mary Jones in trust for Henry Jones (minor). 

(a) Is the bank responsible to Henry Jones for the dis¬ 
posal of the funds? 

(b) Is there any objection to the practice? 

Answer. —(a) No, but the bank would be liable if it 
knowingly permitted any breach of trust. 

(b) If by “the practice” is meant the opening of an 
account as stated, the answer is “ no.” 


Trust Accounts. 

Question k6k* —(1) Is there any objection to opening an 
account in the following form: “Mary Brown, adminis- 
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tratrix, John Jones, attorney,” the power of attorney from 
Mary Brown to John Jones being duly lodged with the 
bank? 

(2) If John Jones should draw a cheque for the balance 
of the above account, and deposit it to a new account as 
follows: “ John Jones, in trust for Mary Brown, adminis¬ 
tratrix,” would the bank be under any responsibility for per¬ 
mitting such a transfer? 

(3) If Mury Brown should revoke the power of attorney 
referred to in Question 1, would that affect John Jones’ right 
to draw against his trust account? 

(4) Would the bank be justified in refusing to pay the 
amount at credit of the trust account to John Jones, if so 
instructed by Mary Brown? 

Answer. —(1) The account in this form, although irregu¬ 
lar, has nothing in it to which objection need be taken. We 
think it must be regarded as the account of Mary Brown, 
administratrix, with a statement that John Jones holds a 
power of attorney to draw cheques upon it. 

(2) The transfer of the balance to the account of “John 
Jones, in trust,” is one of those things for which the bank 
might or might not be liable. He had certainly full power 
to withdraw the money, and he also had power, without 
implicating the bank in any way, to deposit money to a trust 
account; but we should think there is a danger in this case 
of the bank being held to be a party to any breach of trust 
that may be involved. 

(3) The revocation of the power of attorney would not 
affect John Jones’ right to draw cheques on his trust account. 

(4) We think that where a bank has been made aware 
for whose benefit the trust fund is held, they could not with¬ 
out risk pay it out to the trustee against the instructions of 
the cestui que trust. But Bhe could not demand payment 
from the bank. She must take legal proceedings in the usual 
way. The legal title to the money is in the trustee, and the 
bank could not, except at its own risk, act without his auth¬ 
ority. Under Ontario practice it can relieve itself from any 
difficulty by paying the amount into court. 
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Account of a Company Operated in the Name of the 
Company's Agent. Liability op the Company. 

Question 465 .—An account is opened in the name of 
John Adams, the cheques on which bear above his signature 
the name of a mining company. He is known to be an 
employee of the company, acting in the absence of the for¬ 
mally authorized agent Would the company be liable for 
an overdraft m such an account caused by the payment of 
wages, and if not would Adams be personally liable? 

Answer .—The question involved is one of agency, depend¬ 
ing on the facts of the case and could not be answered without 
a full statement of the facts. Wc would suppose that the 
company would not be directly responsible, that the agent 
alone would be personally liable, but he might have a claim 
on the company for mone> expended on their behalf, and in 
that indirect way the company might be responsible to the 
bank. 

Account in Name of “Estate of John Smith/' the 
Lattfii Being still Living. 

Question 466 —(1) Is it usual to open accounts in name 
of “ Estate of John Smith ” or “ Succession of Jean Smith ” 
while John Smith is hung? 

(2) If so opened by another, should he not show written 
authority to transact Smith's business? 

Answer .—We may say that it is not customary to open 
accounts in this manner, although there is nothing to pre¬ 
vent anyone from conducting his own account in such fashion. 

(2) The party operating an account in this style on behalf 
of someone cl.se should, we think, be required to produce 
written authority. 

• Accounts in the Names of Minors. 

Question 461. —(1) What is the Ontario law relating to 
money deposited by minors? 

o b.p. —17 
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(2) Whidi would you advise—the opening 6f a savings 
bank account in the name of a minor, or in the name of a 
parent or guardian in trust for the minor? 

Answer. —(1) There is no general law in Ontario respect¬ 
ing money deposited by minors, but under the terms of sec¬ 
tion 95 of the Bank Act, banks may receive deposits from 
minors, and repay them to the minors at any time. (See the 
section referred to, and note the limitation to a sum of $500, 
where a minor could not, except for the section, make 
deposits.) 

(2) Notwithstanding the authority given by the Act, we 
would think it prudent to take a deposit in the name of a 
parent or guardian in trust for a minor, rather than directly 
in the name of the minor. This, however, would apply only 
in cases where the minor is quite young. 

Deposit in Trust for a Minor—Protection from Credi¬ 
tors of Depositor. 

Question Jf68 .—If a father made a deposit in his own name 
in trust for his son, would that protect the money from the 
father’s creditors? 

Answer. —If the money were deposited to the credit of 
the father in trust for the son, the protection from the 
father’s creditors would depend on whether the money was 
really the property of the son or not. If it were, the father’s 
creditors could not touch it. 

Married Woman—Bank Account in Her Spinster Name. 

Question b69. —What is the best way to transfer a bank 
balance standing in the name of a spinster to her married 
name ? Is a declaration of transmission an actual necessity ? 

Answer. —We think no declaration is necessary. The only 
question involved is one of identity. The heading of the 
account may be changed on advice from the depositor that in 
consequence of her marriage she takes and will hereafter sign 
her married name; or she may draw for the balance due her 
and redeposit in her new name. 
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If die had money at her credit m her maiden name, and 
drew a cheque m her married name, the bank (assuming that 
it was aware of all the facts) would not only be quite safe in 
honouring the cheques, but probably would be bound to do so, 
except in the Province of Quebec. 

Note. —If the marriage domicile is m the Province of 
Quebec, in the absence of an ante-nuptial contract, the bank 
balance would, from the moment of the celebration of the 
marriage, fall into the community of property (C. l\ Art. 
]272) and pass under the sole control and administration of 
the husband. (0 C. Art. 1292). 

Married Woman in Province of Quebec—Right to Oper¬ 
ate a Bank Account. 

Question 47 0 —Can a married woman (m the Province of 
Quebec) operate a bank account without the authority of her 
husband, even when li\ing in community with him, piovided 
the balance does not at any time exceed $500 (or when the 
aggregate does not exceed $500) ? 

Answer .—The case of such a depositor would be covered 
by s*c 95 of the Bank Act, and she would be free to deposit 
and withdraw money without her husband’s consent, provided 
that the balance does not at any time exceed $500, no matter 
what the aggregate amount of the transaction may be. 

Note —A married woman in the Province of Quebec may 
make deposits up to $2,000 in the Savings Banks of the Pro¬ 
vince, and withdraw the money without the authority or 
assistance of her huBband. See Quebec Savings Bank Act, 
R S C. c. 32, sec 29. 

Account in Name of “ Job Smith, ‘ Sheriff/" 

Question Jill. —Job Smith, sheriff, places a sum of money 
in current account in his name as sheriff, the money deposited 
being court funds. Smith is dismissed from office and a suc¬ 
cessor appointed. Would a bank be justified in paying Smith 
the amount on his cheque signed “ Job Smith, sheriff ”—he 
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no longer holding office—or would an order from the court be 
necessary ? Or again, could the bank pay his successor with¬ 
out incurring liability ? 

Answer .—Unless the bank has had some special arrange¬ 
ment with the sheriff, covering an intimation that the money 
at his credit is official money payable to himself or to his suc¬ 
cessor in office, or unless there is some local statute which 
controls the matter, the deposit in question must be regarded 
as one which is repayable to John Smith personally. Under 
ordinary circumstances, where an account is opened in the 
name of “ Job Smith, sheriff/' the word “ sheriff ” must be 
regarded as a mere description. 

Poweb of Attorney to Operate Joint Account Signed 
by Only One of the Depositors. 

Question J+72 .— Suppose we have the following account on 
our books: “ James E. Jones and Angela Jones or either of 
them/' The following letter of authority in connection with 
the operation of the account is held: 

To ihe Manager, 

.Bank. 

Dear Sir.—PleaBe open a deposit account in the name of 
Jas. E. Jones and Angela Jones, or either of them. We 
authorize you to pay and charge against said account all 
sums evidenced by cheques drawn upon your branch or other 
vouchers signed by Jas. E. Jones and Angela Jones, or either 
of them. 

Yours truly, 

Jas. E. Jones. 
Angela Jones. 

J. E Jones, finding it necessary to leave town for a short 
time, gives the bank a full power of attorney in favour of one 
Pat Smith. Would the bank be wiong in charging the above 
account with a cheque signed by “ J. E. Jones, per Pat Smith, 
attorney/' 

Answer .—The point does not appear to have come before 
the Courts and something might depend upon particular cir- 
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cumfltances, but the committee recommend, as the safer 
course, that the power of attorney be signed by both parties 
to the joint account. 

Account in Name of Two Executors. 

Question JflS. —An account stands in the name of two 
executors. Is it not legal, according to the Bank Act, for 
either alone to draw ? 

Answer .—If the circumstances connected with the deposit 
show that it consists of moneys held by two executors as Buch, 
probably either may draw, though it is customary and safer 
to require both signatures. But if there is an express under¬ 
standing that both are to sign, or if such an understanding 
might be implied from the circumstances connected with the 
deposit, this would, of course, alter the case, as the provisions 
of any contract must be complied with by the bank. 

The law in Ontario empowers any one executor to with¬ 
draw money standing at credit of a deceased depositor, but 
if money were deposited to the credit of the executors, it 
would be safer to require the signature of all. It is difficult 
to Bay what effect sec. 96 would have in such a case, but as in 
cashing a cheque drawn (c.g.), by one of two trustees the 
bank would take on itself the burden of disproving any 
claim set up by the other that there was an understanding that 
both should sign, it is clear that it would be taking a serious 
risk quite unnecessarily. Sub-section 2 of sec. 96 may be held 
to be confined to cases where, but for that section, the bank 
could not take the deposit at all. 

♦ 

Deposits Payable to Two Pebsons oh Either of Theh. 

Question 1+7 4 . —The holder of a deposit receipt, on account 
of his age procures a renewal receipt in favour of himself 
and wife “ or either of them,” so that either may draw the 
money. Subsequently the wife presents the receipt endorsed 
by her husband (his mark witnessed), and asks for a renewal 
in favour of herself alone. The deposit receipt is one which is 
marked “ not transferable.” Does the bank take any risk in 
renewing the deposit receipt id the form which she desires ? 
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Answer .—We think not. The original depositor, while he 
was in ft position to deal with the deposit as he pleased, placed 
the amount at his wife’s disposal, and the bank ib therefore 
justified in acting on her instructions. 

Survivorship Provision in Joint Deposit Receipt Forms. 

475. —The case of Smith v. Gosneli, reported in the 
April (1919) number of the Journal, has given rise to a 
great deal of discussion. Mr. A. J. Brown, K.C., of Montreal, 
General Counsel to the Association, with whom were associ¬ 
ated Mr. Wallace Nesbitt, K.C., and Mr. A. W. Anglin, K.C., 
of Toronto, have had the receipt forms in use by the various 
banks before them, and their opinion is as follows: 

u Counsel gave careful consideration to the \ anous forms 
in use by the banks in regard to the above, and examined the 
reported Canadian legal decisions in regard thereto. Counsel 
are unanimously of the opinion that it is inexpedient for a 
bank to accept deposits on the basis of forms in which the 
right to a survivor to withdraw moneys deposited in the joint 
account purports to be given. It is, of course, legitimate for 
a bank to accept deposits in the names of two or more persons. 
It is not, however, considered advisable that there should be 
any effort to give authority to a survivor of joint depositors to 
withdraw the deposit. Whatever the form m which the receipt 
stands, or in which the deposit receipt is given, it may be that, 
owing to the ownership at the time of deposit of the funds 
deposited, or the purpose for which or intent with which the 
deposit is made, or because of the provisions of provincial laws 
with regard to succession duties, or because of other facts and 
circumstances, the Courts might hold that the survivor would 
not or could not obtain title, or complete title, from the bank, 
or could not give a proper and sufficient discharge to the 
bank.” 

Joint Deposits—Garnishee Order Against One of the 
Depositors—Duty of Bane. 

Question 47 6. —Jones and his wife have a joint account 
(either to draw). A garnishee order is served on the bank 
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against Jooea, Could his wife, after the service of the garni¬ 
shee order, withdraw all or any part of the funds from the 
bank? 

Answer .—We are of opinion, notwithstanding the English 
case of Macdonald v. Tacquah, 13 Q.B.D. 535, that the bank 
could not afford to take the risk of disobeying an order of the 
court to hold the deposit, especially as in certain cases the 
joint deposit might not mean a joint right of property. The 
special laws of the Province of Quebec would be additional 
reasons against such a course of action. We think the bank 
should wait until the rights of the parties have been deter¬ 
mined in due course. 

Trust Deposits—Withdrawal by One of Two Trustees. 

Question -477.—Are we to understand from sub-aection 2, 
section 96, Bank Act, that a deposit in the names of two 
parties can be withdrawn by one of them? If one of the 
depositors died would not his legal representatives have to join 
with the survivor in order that the bank might properly pay 
over the money ? 

Answer .—The section quoted refers to trust deposits, and 
its terms would seem wide enough to protect the bank in 
paying such a trust deposit to one of two trustees. We have, 
however, hitherto expressed the view that it is not altogether 
wise to rely on this section of the Bank Act, and we do not 
think that it is the practice of the banks to accept a receipt 
of one trustee in such cases. If, however, one trustee is dead, 
it is quite clear that the surviving trustee has entire control, 
and that the legal representative has no rights, so far as the 
bank is concerned. 

Power of Attorney to Operate Trust Account. 

Question 47£.™ (1) A customer having only a trust 
account signs a full power of attorney in favour of B, but 
signs only his usual signature, without the words “ in trust” 
Can B operate the trust account? 
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(2) A customer has two accounts, one in trust and the 
other in his own name. He gives a full power of attorney to 
B and signs it twice, first his own signature and then with 
woids "in trust/' Can B operate both accounts? 

(3) Customer referred to in No. 2 inserts in power of 
attorney form the words "for the undersigned, etc., for all 
own funds and trust account, to make, sign, etc./' and signs 
twice as in No. 2. Can B operate both accounts ? 

Answer. — (1) If the trustee has power to delegate his 
authority to another, and deposits the power of attorney m 
the b^nk expressly for such purpose, his attorney would be 
entitled to operate the trust account, but it would be better 
to have the customer add the words "in trust” to his signa¬ 
ture on the power of attorney. A full power of attorney 
not given to or held by the bank would not authorize B to 
operate the trust account. 

(2) See answer above. In this case it would be better 
to have a separate power of attorney covering each account. 

(3) See answer above. Separate powers of attorney 
would be better, but one would suffice. The double signa¬ 
ture makes no difference. 

Power of Attorney to a Minor. 

Question 479. —May one under age be lawfully appointed 
the attorney of a merchant to conduct his bank account? 

Answer. —Yes; the fact that he is under age does not 
disqualify him. 

Note. —In the Province of Quebec only those minors who 
have become emancipated may act as attorneys (C. C. Art. 
1707). Emancipation takes place (a) by marriage, or (b) 
by authorization of Court (C C. Arts. 314, 315). 

Partial Payment on Cheque made by Bank at Time of 
Deposit—Deposit Slip Showing Deduction Must 
be Signed by Customer. 

Question 4 SO. —A customer brings in a cheque for $500 
with the request that $450 be deposited and $50 paid in 
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cash. A deposit slip is made out for $450, and under the 
heading local cheques w the $500 is entered in figures. In 
the adjoining column are written the wordsLess cash 10/5 ” 
and $50 in figures is written under the $500 and the 
balance $450 is there struck. At the bottom of the column 
the depositor signs. Does this deposit slip give the bank a 
receipt for the $50 cash which the customer received ? Would 
it be possible for the customer six months afterwards to 
make a claim that he had deposited a cheque for $500 and 
received credit in his account for $450 only? 

Answer .—If the deposit slip was made out and com¬ 
pleted before the signature of the depositor was affixed, it 
would be accepted as evidence of the payment to him of $50 
in cash and be a sufficient answer to any subsequent claim 
on his part to have received credit for less than he 
had paid in. 

Presentation of Cheque for which there are not 
Sufficient Funds—Offer of Payee to Deposit to 
Credit of Drawer the Amount Necessary to Cover 
Cheque—Responsibility of Bank for Disclosing 
State of Customer's Account. 

Question 481. —X, who may or may not be a customer of 
the bank, presents a cheque to his order for which there are 
not sufficient funds. He offers to make good the difference 
by depositing to the account of the drawer of the cheque the 
necessary amount to have the cheque accepted or paid. Could 
the maker of the cheque make any claim against the bank 
for making known the state of his account? 

Answer .—The bank may not disclose to any other party 
the Btate of a customer's account, and it is doubtful if it 
would be justified in accepting deposits for the purpose 
named. The bank would certainly be entitled to decline to 
accept such deposits or to refer to its customer at its discre¬ 
tion, and in deciding its course need only consider its rela¬ 
tions "with its customer to whom alone it is responsible. 

A 
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Reasonable Time fob Presentation — Cheque Dated 

January, 1899, Offered fob Deposit in January, 
1900 . 

Question J+82 .—A customer wishes to deposit with his 
bank, on 5th January, 1900, a cheque drawn on another 
bank dated 5th January, 1899. Is the bank justified in 
refusing to take it on deposit only because it is dated a year 
back. 

Answer. —We think the bank should not refuse the 
cheque only for the reason stated. We cannot see what risk 
the bank would run in taking such a cheque on deposit, 
although of course the bank may take or refuse to take on 
deposit whatever items it chooses. The most that could be 
said is that the cheque might be held to be overdue under 
section 70, sub-section 2. That would not, however, lessen 
the responsibility of the customer to the bank if it should be 
dishonoured. 

Coppeb Coins—Right of Bank to Refuse Deposit, or 
to Exchange for Silver. 

Question ^88 .-^In a town where Canadian one cent pieces 
are not in circulation, could a banker refuse to accept them 
over the counter in a deposit, or could he refuse to give silver 
for them on demand? What penalty could be inflicted for 
a refusal to accept them ? 

Answer. —A banker may refuse any deposit however 
made up, and could refuse to exchange silver for copper. 
He would be compelled to accept copper coin up to twenty- 
five cents in payment of a debt, copper being legal tender 
up to that amount. 

Interest on Daily Balance—Method of Computing. 

Question Jf84 .—A customer who is allowed 2 per cent, 
interest on his daily balances of $5,000 and over in current 
account is in the habit of making deposits the last thing 
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in the day to make hie balance over the $5,000. This is 
largely withdrawn the next morning and made good again 
before closing. The effect is that the minimum balance in 
each day is considerably below $5,000, but the balance at 
the close of business is always considerably in excess. On 
what balance should interest be allowed? 

Ansvw .—There is no doubt that the term “ daily bal¬ 
ance” means the balance standing in the account at the 
close of the business each day, and in the account mentioned 
the customer would be entitled to interest on the balance as 
appearing in the books at the close of business. Such au 
account may not be worth the interest paid, but the bankas 
remedy is to cancel or amend the contract. 

Bank Pass Book—Credit and Debit Entries. 

Question 485 —Why is it that the side of a bank cash 
book marked “ debit ” is used for credit entries, and the side 
marked " credit” for making debit entries? 

Answer —The debit bide of the cash book comprises 
items to the debit of cash, and necessarily, therefore, to the 
credit of the account specified. Similarly, the credit Bide 
comprises items to the credit of cash and therefore to the 
debit of the accounts specified. In other words, you are 
debtor by what you receive and creditor by what you pay 
away. 

Agreement to Maintain Minimum Free Balance— 
Account Drawn below Stipulated Amount. 

Question Jf86 .—A current account bearB interest at 3 per 
cent., $10,000 to be free. If the balance should run below 
that amount, say to $4,000, would you consider the difference 
between the actual balance and the amount to be held free 
in the nature of a loan, and charge 5 per cent, interest? 

Answer .—Presumably the free balance is intended to 
represent remuneration for services of some character rend¬ 
ered by the bank, and what would be & fair adjustment 
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should the balance fall below the amount agreed upon would 
no doubt depend upon the nature of the services rendered, 
and the other facts of the matter. 

Time during which a Bank Should Preserve Vouchees. 

Question J+87 .—By section 92 of the Bank Act it is pro¬ 
vided that the liability of a bank to repay moneys deposited 
and interest, shall continue notwithstanding any statute of 
limitations or any enactment or law relating to prescription. 
Since in an ordinary business account, not prescribed, it is 
requisite that proofs of the claim shall be produced in case of 
contestation, does it not follow in view of the above men¬ 
tioned section that a bank should preserve indefinitely all 
vouchers for transactions in a customer’s account, or the 
verifications of the account given by the depositor ? 

Answer .—The point to which our correspondent draws 
attention is very important. Even before the last revision 
of the Bank Act it was doubtful if the Statute of Limitations 
would run in favour of a bank from the date of the last 
transaction in an account — indeed it was probably the law 
then that prescription of a claim would only count from the 
time at which a demand had been made. 

The present position of the law does in our opinion make 
it more essential Btill that the bank shall keep the vouchers 
connected with its deposit accounts, practically forever. 

Refusal to Pat Money to Depositor under Influence 
of Liquor. 

Question 488 .—Can a depositor under the influence of 
liquor legally draw his money out of his savings bank 
account ? 

Has such a depositor any ground for action against the 
bank for refusing to give the money? 

Answer .—This is a very difficult question to answer. If 
a depositor were so much under the influence of liquor as to 
be quite incapable of understanding what he was doing, the 
bank would probably not be discharged by his signature to 



CANADIAN BANKING FRACTION. 269 

a receipt for money paid to him in that condition. If, how¬ 
ever, he was but slightly tinder the influence, and quite sen¬ 
sible of what he was doing, the bank could not refuse. 

Whether the depositor would have a ground of action 
against the bank for refusing to give the money would depend 
entirely upon the above points. If the bank was justified in 
refusing because of his unfitness to transact business, he 
would have no claim. If, however, they made the mistake of 
refusing when, notwithstanding his, being under the influence 
of liquor, he was quite capable of transacting business, the 
bank would probably be liable for damages. 

Witnessing Signature on Voucher for Withdrawal of 

Deposit. 

Question 4S9 .—Is it wise for the officials of a bank to 
witness the signature by mark of a customer on a voucher 
for the withdrawal of a deposit? 

Answer .—It is better to have an independent witness, 
but this may not always be practicable. The teller who pays 
the items should never be permitted to sign as witness. 

Garnishment of Money on Deposit. 

Question J f 9Q .—If a person has money on deposit in a 
bank can that money be garnisheed? 

Answer. —Yes. 

Married Women in Province of Quebec —Bank Deposit 
—Garnishment for Debt of Husband. 

Question 491. —A married woman in the Province of 
Quebec has a deposit in a bank. Can it be seized under judg¬ 
ment against her husband? There is no marriage contract. 

Answer .—We ETe advised that it can be seized. 

Deposit “A B fob C D ”— Garnishment fob Private 
Debt of A B. 

Question 492 .—A B deposits- money as follows: “A B for 
C D, w but C D to have no power to draw. Can a debtor 
garnish this money for a private debt of A B? 
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Answer .—If #ie money, as a matter of fact, is A B’s 
money, it can be garnisheed. If it k C E^e money, of which 
A B is trustee only, it cannot be touched by A B’s creditors. 

Garnishment fob Private Debt or Monets Deposited 
in a Trust Account—Position of Bank. 

Question 1+98.—:A garnishee is served on a bank. The 
only funds held in the name of the party garnisheed are in a 
trust account. Is the bank bound to hold the account to 
satisfy the garnishing order, (a) provided no declaration as 
to whom or for what the money is “ in trust ” has been made 
to the bank, (b) provided the trust has been stated? 

Answer .—This is a case for the exercise of discretion If 
the trust has been stated and the banker has no reason to 
be suspicious, he would probably be safe in disregarding the 
garnishee. If the trust has not been stated the banker may 
reasonably ask for particulars, and, if the depositor refuses, 
or gives unconvincing particulars, the funds should be held 
pending a further order from the Court. 

Pass-Books— Current Account and Savings Bank. 

Question 491 +.— (1) Is there any legal reason whereby a 
savings bank pass-book is different from an ordinary current 
account pass-book ? 

(2) If not, why is there generally an impression that 
the pass-book must always be brought to the bank when 
money is withdrawn? 

(3) Can the bank decline to pay if the pass-book is not 
produced ? 

(4) Are the rules laid down by the bank in the pass-book 
binding upon the customer? 

Answer .— (1) The difference is purely a matter of con¬ 
venience. 

(2) It is no doubt regarded as more important because 
it must be produced when money is drawn, and because it 
serves as a receipt for special deposits often left untouched 
for a long period. 
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(3-4) The conditions in the pass-book are binding On 
the customer, and the bank is entitled to demand the produc¬ 
tion of the pass-book as a condition of payment Of course 
if it were destroyed the same results would follow as in other 
similar cases; the bank could not withhold payment on proof 
of loss* On the other hand it incurs no risk if payment is 
made without production of the pass-book to the true owner 
of the money. 


Pass-Books by Mail. 

Question 495 .—Could we not get legislation under which 
pass-books, with or without vouchers, could be sent by book- 
post instead of letter-post ? 

Answer .—Such a classification would be practicable if 
the Postmaster-General chose to take the necessary steps, 
but we should suppose that the objections to Bending pass¬ 
books and vouchers in such a way that they could be examined 
by the clerks in the post office, through whose hands they 
pass, would make it inexpedient to adopt the practice even 
if it were permitted. 

Letters Probate—Duty of Bank in Connection there¬ 
with. 

Question 496 .—Section 97 of the Bank Act protects a 
bank which pays over a deposit not exceeding $500 in pur¬ 
suance of and in conformity to letters of administration or 
probate granted by certain courts. Das a bank the right to 
demand the lodgment of authenticated copies of the letters 
probate before payment? If so, is the case different where 
the deposit exceeds $500? 

Answer .—The section referred to does not give the exe¬ 
cutor or administrator appointed by a foreign court the 
right to demand payment; it merely justifies and protects 
the bank in making the payment if it should be willing to 
do so. Under the circumstances, it is of course free to name 
any reasonable conditions, but apart from this it is dear 
from the terms of the section that the bank is not protected 
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unless authenticated copies of the documents are lodged 
with it. 

When the deposit exceeds $500, the section does not 
apply, and the ordinary rules of law prevail. The person 
seeking payment must produce letters of administration ot 
probate or other sufficient authority, granted in the Pro¬ 
vince where the payment is to he made , and in this case the 
bank is not entitled as of right to retain the evidence 
produced. 

Deposit in Name of Deceased Minor. 

Question 1)91 .—A minor (resident in Ontario) dies leav¬ 
ing a balance in savings bank. Can the father of such minor 
draw the money? What is the legal course to pursue? 

Answer .—Money at credit of a deceased depositor who 
was a minor at the time of his death, can only be legally 
drawn by his administrators duly appointed. There may be 
cases where it would be reasonable to pay the amount to the 
parents, but such payments could only be made at the bank’s 
risk. Under the present procedure in the Surrogate Court 
letters of administration for an estate of trifling amount can 
be obtained at a nominal charge, we believe $2. 

Deposit in Name of “A B, Sheriff/' or “A B, Assignee " 
—Death of Deposit or —To whom are the Moneys 
in the Accounts Payable? 

Question 1)98. —A deposit account is opened in the name 
of “ A B, sheriff,” and another in the name of “ A B, assignee.” 
On A. B’s decease to whom are the moneys in the accounts 
payable ? 

Answer. —Moneys standing at the credit of “A B, 
sheriff,” or “ A B, assignee,” can only be paid out on the 
cheques of his executors or administrators, unless there be 
Borne local statute otherwise providing. 

Moneys Deposited in Trust—Right of Beneficial 
Owner to Control. 

Question 499. —An account is opened in the following 
name, “John Smith, in trust for Springtime Fire Brigade ” 
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In accordance with the rules of the fire brigade, all cheques 
have to be countersigned by W. Brown, chief. Smith draws 
a cheque to his own order for the balance of the account 
without Brown's countersignature. Is the bank justified in 
refusing this cheque until countersigned? What is its posi¬ 
tion if it should pay it without Brown's signature? 

Answer.—It is not apparent fropi the statement in what 
way or for what purpose the by-laws have been communicated 
to the bank, but it would seem clear that the facts justify 
the bank in refusing to pay without Brown’s signature. 

The bank’s position if it pays the cheque without Brown’s 
signature would depend on the circumstances. If it could be 
shown that the deposit was made and held upon the special 
contract that cheques upon it should bear Brown’s signature 
as well as Smith’s, we think it would be difficult for the bank 
to escape liability for practically joining Smith in a breach 
of trust. It seems needless to say that it is unwise to take a 
deposit without having it made quite plain on whose order 
it is to be repaid. 

Estate of an Intestate—Powers and Responsibilities 
of the Administrators. 

Question 500 .—John Smith, a business man, with a bank 
account, dies intestate. A relative is appointed administra¬ 
tor by the court in the usual way. He opens an account with 
the bank, headed “ Estate of John Smith, Henry Smith, 
Administrator ” Is Henry Smith authorized to carry on 
the business temporarily, buy new goods, etc., or must he 
wind up at once? If the former, how long can he carry it 
on 9 Has the bank any responsibility in handling Buch an 
account? 

Answer .—It is the administrator’s duty in such a case 
to liquidate the estate. He cannot safely buy new goods 
even to carry on the business temporarily. If he bought on 
credit new goods even to complete and prepare for market 
goods belonging to the estate, he would become personally 
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responsible to the seller for the price, and if the venture 
proved a loss to the estate he might have difficulty in freeing 
himself from personal responsibility for the loss. 

We do not think that a bank assumes any responsibility 
merely by receiving money from the administrator and pay¬ 
ing it out again on his order, even if the latter is exceeding 
his powers. 

Death of Depositob—Moneys to Hee Credit Claimed 
by Church Society—Duty of Bank. 

Question 501.—A married woman who has some money 
at her credit believed to be held by her for a church society, 
dies, leaving a husband and minor children. The society 
claims the money. What should the bank do? Would it be 
liable to the children if the money were paid to the society? 

Answer .—If it is quite clear that the money was in fact • 
held by the deceased in trust for the society, there would be 
no risk in paying it to the society. A bond of indemnity 
should be taken, and the husbands admission of the society’s 
rights. It would be well also to have a statutory declaration 
from some other person who knows the facts. The children 
could only get at the money by procuring letters of admin¬ 
istration of the estate. The administrator would undoubt¬ 
edly have control of the deposit, but he would be bound 
under the conditions mentioned to pay it over to the society; 
so that the children would gain nothing. 

Deposit Account '"in Trust" — Executor's Right to 
Withdraw Funds. 

Question 502 .—Where a client of a bank opens an 
account in his own name “in trust,” and dies when the 
account is in funds, can his executor give a valid discharge 
to the bank by signing so and so “ in trust ” by his executor 
so and so ? 

Sub-section 2, section 96, Bank Act, does not state that 
a depositor's executor has this power; does it imply it? 
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—The fact that the testator was a trustee or 
that the account was in his name “ in trust ” does not alter 
the powers of the executor. It would be preferable that he 
should sign, not the testator's name, but his own as executor, 
adding the words “ in trust” 

Deposit in Name of Deceased Executor. 

Question 503 .—A bank issued a deposit receipt to John 
Jones, executor. John Jones is now dead. The deposit 
receipt is not mentioned m his will. Are his executors 
legally entitled to withdraw the money? 

Answer .—The executors of a sole trustee or surviving 
trustee become the trustees in his place and consequently 
have authority to deal with the deposit which he held in his 
lifetime as trustee. As the deposit receipt mentioned was 
not the testator’s own property, it would not, of course, be 
mentioned in his will. 

Trust Account—Death of Depositor. 

Question 501 +.— (a) If a party dies leaving no will and 
with an account in his name in trust, the trust being speci¬ 
fied, who has the right to dispose of this money and what ia 
the bank’s responsibility? 

(b) If the deceased had left a will, would the executor 
have full power to dispose of the money? 

Answer. —(a) The proper course is to have a new trustee 
appointed either under the instrument, if any, creating the 
trust, or by the court, and the bank should not act without 
such appointment. 

(b) Not in the Province of Quebec. In other Provinces, 
so far as advised, the executor would have such power, pro¬ 
vided the instrument creating the trust made no provision 
for the appointment of a successor. 

Death of One of Three Executors—Power of Sur¬ 
vivors to Draw on Joint Deposit. 

Question 505 .—An account is opened in the name of three 
executors. One dies leaving no will, and his Jaeira make an 
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arrangement between themselves regarding his estate. Should 
the bank allow the remaining two executors to draw the 
money? No provision was made in the will for the appoint¬ 
ment of a substitute in the event of the death of any of the 
executors. 

Answer .—Under the ordinary rule two survivors of three 
depositors would be entitled to draw the money. In addition 
to this it will be seen from sub-sec. 2 of sec. 96 of the Bank 
Act that where trust money stands in the name of three per¬ 
sons the receipt of two is a sufficient discharge therefor. Even 
if the three executors were alive the bank would be author¬ 
ized to pay the money to two of them, although as a practice 
this is open to objection. 

If out of the three executors one should die, the estate is 
vested in the remaining two. If a Becond dies it becomes 
vested in the survivor, and although he has power, and it may 
be his duty to appoint another trustee, still until this is actu- # 
ally done he has full control of the trust estate. Should he 
die the control passes to his executors, then to the surviving 
executors, or executor, then to the executors of the last sur¬ 
viving executor, and so on. 

Pabinebship Accounts—Death of One of the Membebs 
of the Fibm—Right of Subvtving Paetneb to with- 
dbaw Moneys on Deposit. 

Question 506. —One partner in a firm having a current 
account with a bank dies. Is the surviving partner entitled to 
draw the balance? If he should continue to make deposits 
in the name of the firm, can he withdraw the funds? Would 
his rights be affected by the appointment of an executor or 
administrator of the deceased partner ? 

Answer .—The surviving partner has a right to withdraw 
the money on deposit at the time of the other partner's death. 

If the surviving partner deposits money in the name of the 
firm we think he is entitled to withdraw the same and to sign 
the firm's name for the purpose. His rights would not be 
affected by grant of letters of probate or administration in 
connection with the estate of the deceased partner. 
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Note. —In the Province of Quebec a partnership is dis¬ 
solved by the death of one of the partners (G. C. Art 1898), 
and the mandate and powers of the surviving partners to act 
for the partnership cease, except for such acts as are a neces¬ 
sary consequence of business already begun (C. C. Art 1897). 

The legal representatives of the deceased partner may at 
once demand of the surviving partner or partners an account 
and partition of the property of the partnership (C. C. Art. 
1898). 

Succession Duties in Quebec—Bank Deposit. 

Question 507. —A person dies, having a deposit with a 
bank in the Province of Quebec exceeding three thousand 
dollars. Can the executor or administrator transfer the 
amount befoie succession duties are paid? 

If succession duties were not paid, would the bank be 
liable for such duties? 

Answer —We are advised m this matter as follows: 

(1) An exccutoi (aimot giu a valid title before succes¬ 
sion duties are paid. 

(2) The bank -would not be liable lor such duties, but 
until succession duties axe paid an> transfer of the deposit 
would be invalid. 

Right or a Bank to Pay at a Branch in Nova Scotia 

a Deposit Received at a Branch in New Brunswick, 

under Letters Probate Issued to the Executor in 

Nova Scotia. 

Question 508. —A resident of New Brunswick, having a 
deposit m a bank in that province, moves temporarily to Nova 
Scotia (where he also owns personal property), and dies 
there. His executor obtains letters probate m Nova Scotia, 
and applies for payment of the deposit m New Brunswick 
without provmg the will m that province. The deposit 
exceeds $500. 

(1) Would the bank be justified in making payment, and 

(2) Would it have any protection under section 97 of the 
Bank Act? 
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Answer. —(1) Ancillary probate of the will must be 
obtained in New Brunswick, and the laws of that province as 
to payment of succession duty must be complied with, before 
the bank would be justified in transferring the account to 
Nova Scotia. See The King v. Jjovitt (1912) A. €. 212. 

(2) The case does not come under section 97, seeing that 
the deposit is over $500. 

Letters of Administration taken out in two Countries 
—Conflicting Claims for Amount Due to the 
Estate—Duty of Bank. 

Question 509. —A draft, in duplicate, is purchased from 
a bank in Canada, by John Smith, payable to himself and 
drawn upon its own branch in a United States city. Payee 
is murdered in United States territory, and leaves no will; 
on his person is found the original, not endorsed, which is 
subsequently presented at the branch on which it is drawn, 
endorsed by an administrator, duly appointed by a United 
States judge. Meanwhile letters of administration have been 
granted by a Canadian judge to deceased’s brother, his heir 
and next of kin, who holds the duplicate. At hiB request 
the issuing branch stop payment by telegraph, and on pre¬ 
sentation of the original it was refused. 

The case stands thus:—The United States administrator 
has the original, the Canadian the duplicate; the bank the 
money. Suits are threatened against the bank at both its 
United States and Canadian branches by the respective 
administrators. Is the money, represented by the original 
and duplicate draft, subject to United States or Canadian 
jurisdiction? What would be the bank's best action to pre¬ 
vent the courts of both countries from giving judgment against 
it, thereby causing the amount to be paid twice over? 

Answer .—Pay the money into a Canadian court. 

Liabilities of Partners—Guarantee Bonds. 

Question 510 .—A gives a bank a guarantee securing 
advances made to C. A afterwards enters into co-partnership 
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with C under the style of C & Co. How does this affect the 
guarantee ? Is A held for all advances to C previous to the 
partnership, and* equally liable afterwards as a partner with 
0 for the indebtedness of C & Co.? Is his connection as 
0*8 partner as equally binding for C & Co.’s debts as his guar¬ 
antee would be? Does his guarantee carry some additional 
security after he becomes a partner ? 

Answer .—The formation of the partnership does not 
affect the guarantee. A continues to be liable as guarantor 
for C’s indebtedness, and becomes liable as one of the prin¬ 
cipal debtors for the obligations of C & Co. He might also 
become liable on the same debt ss a guarantor or endorser, 
and the effect of this would be that in the event of an assign¬ 
ment by the partners of their joint and separate estates, the 
bank would have certain ranking rights against A’s personal 
estate, which might give it a decided advantage over the 
creditors of C & €o. who had not A’s separate liability. We 
would, therefore, certainly think it well, if he has consider¬ 
able means outside of the partnership assets, to take his 
guarantee for the firm'B debts; this is a very common precau¬ 
tion. 

It should be remembered that the partnership estate of 
C. & Co. would not be liable for C’s indebtedness to the bank, 
unless there was a novation—that is, unless they agreed with 
the bank to assume and pay the debt. The mere fact that 
there was such an understanding between themselves would 
not make the bank a creditor of C. & Co. for advances to C, 
and under some circumstances this might be an important 
point. 

Mat a Canadian Bank Lend Money on the Secubitt of 
Shares in an American Bank? 

Question 511. —(1) ^Referring to sec. 76 (2) of the Bank 
Act, may a Canadian bank legally lend money on the security 
of Bhares in an American bank? 

(2) If not, and if such security were taken for an exist¬ 
ing overdraft, would the security be release# as soon as in the 
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ordinary course of business the credits in the account aggre¬ 
gated the amount of the overdraft at the date upon which the 
security was taken,—notwithstanding that the debit entries 
during the same period were sufficient to keep the overdraft 
from being reduced? 

Answer .—We are of opinion that sec. 76 (2) applies to 
the stock of a bank in the United States as well as to stock 
in Canadian banks, and that a bank here cannot lawfully lend 
money on the security of such stock. It can, of course, take 
security on bank stock, as on any other property, for an exist¬ 
ing indebtedness. 

(2) To what extent such security, if taken for an existing 
overdraft, would be affected by further transactions in the 
account would depend on the agreement between the parties, 
and would not be affected by the terms of the section of the 
Bank Act quoted above. Under the ordinary rules credits in 
an overdrawn account would be imputed to the earlier debits, 
so that the debt existing at any time might be wiped out by 
later deposits, and the later cheques would create a new debt. 
There is, however, nothing to prevent the bank having an 
agreement with the customer that moneys deposited to the 
credit of an overdrawn account shall not be imputed as a pay¬ 
ment on an earlier debt, and this agreement may be express 
or may be implied from the course of dealing. 

Dower Interest in Encumbered Lands. 

Question 512 .—What general rule should be adopted by a 
banker in estimating a customer’s financial position, where 
the assets of such customer consist of encumbered real estate, 
taking into coDsideration the possibility of a claim for dower 
against such lands? To what extent would the security of a 
loan to such a customer be affected by his marrying subse¬ 
quently to the making of the loan? 

Answer .—The only general rule we can suggest is that it 
should be assumed that in the event of the bank wishing to 
come against the property, it would sell for much less than 
the valuation put upon it; that the encumbrances would be 
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increased by interest, taxes, insurance premiums, etc.; and 
that against any surplus then remaining, there would be 
chargeable the dower interest, which might exhaust the whole 
surplus. What this may amount to in money may be esti¬ 
mated by taking the present value, calculated according to the 
usual tables, of a life annuity equal to one-third of the esti¬ 
mated income derivable from the full value of the property. 

Upon marriage the property becomes charged with the 
dower interest subject only to existing mortgages. 

Wife's Control of Hee Separate Estate. 

Question 518 .—A bank holds a bond securing a standing 
overdraft up to a certain limit. Bondsman dies, and it is 
suggested that the customer give a demand note in favour 
of his wife as collateral security to cover any overdraft pre¬ 
sent and future, and his wife to hand bank a mortgage on her 
property in favour of bank as security for her endorsement. 
Would this hold? Would it help matters if note were made 
by wife in favour of husband, and a mortgage given by wife 
to husband, and assigned by him to bank to secure note? 

Answer .—Under the law in force in Ontario, a wife iB 
entitled to enter into contracts which will bind h^r separate 
estate, and there is nothing to prevent her from endorsing 
her husband’s note and making herself liable upon the con¬ 
tract of endorsement with respect to her separate estate, nor 
is there anything to prevent her from mortgaging her pro¬ 
perty to secure her endorsement. Therefore, if the formalities 
with respect to the making of the mortgage be properly 
observed, it could be made to the hank, and would form a 
security to the bank. Of course, the mortgage could only be 
taken to secure the amount of the existing indebtedness. It 
could not be held for future advances. 

Note. —In the Province of Quebec a wife cannot bind 
herself either with or for her husband, otherwise than as 
being common as to property; any such obligation contracted 
by her in any other quality is void and of no effect. C.C. 
art. 1301. 
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Deceased Depositob—Letters of Administration—The 
Bank Act. 

Question 51k .—With reference to section 97 (s.s. c.) of 
the Bank Act, where a deceased depositor has more than $500 
at his credit, and an administrator produces properly issued 
letters of administration to the estate and deposits with the 
bank a copy thereof as provided in such sub-section, what 
further enquiries must the bank make to be safe in paying 
over the money ? 

Answer .—We might point out that Bub-section (c) is 
applicable where the will has been proven or letters of adminis¬ 
tration issued in a country other than that in which the 
deposit has been made. In the absence of this provision an 
administrator claiming, for instance, under English letters 
of administration, has no right whatever to demand payment 
of a deposit made m Canada. Where the amount exceeds 
$500 he must take out letters of administration in the Cana¬ 
dian province where the debt is due. The amendment 
empowers a bank to make payment where the total deposited 
does not exceed $500 on the letters granted outside of the 
province. 


Assignment of Book Debts. 

Question 515 .—Is an assignment of book debts to the 
bank, as the law now stands, valid as against other creditors ? 

Answer .—We know of nothing to prevent the bank acquir¬ 
ing security of this kind. If given in contravention of any 
statute respecting preference or insolvency it would of course 
be subject to attack under such statute. 

Assignment of Future Book Debts. 

Question 516 .—Would an assignment of book accounts 
which may be created during the year, be an effectual security, 
or is it necessary that the accounts should first be actually in 
existence and specifically assigned? 
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Answer. —If the alignment is properly drawn so as to 
cover future accounts it will pass them as they arise. It 
would* perhaps, be well that the assignment should state the 
names of the prospective debtors. 

Assignment of Book Debts—Notice to Debtors. 

Question 517 .—Would an assignment of book accounts y 
hold good as against other creditors if the debtors were not 
notified by the bank of the assignment ? 

Answer. —We do not think the notification of the debtors 
affects the matter one way or the other, but in the absence 
of notice the debtor might get a good discharge from the credi¬ 
tor or his assignee, or the bank’s claim might be postponed to 
that of a subsequent assignee of the book accounts who gives 
notice to the debtor. 

Note. —In the Province of Quebec such an assignment 
would not avail against third parties until the debtors had 
been notified (C. 0. Art. 1571). See also section 30 of the 
Bankruptcy Act. 

Security Lodged by Promissor of a Note—Payment of 
Note by an Endorser—Bight of Latter to Acquire 
Possession of the Security and to Transfer it. 

Question 518 .—The bank holds for a certain note security 
from the promissor, which at the time it is hypothecated is 
declared to be pledged for the payment of all his present 
and future liabilities to the bank. The note is not paid by 
the promissor, but is taken up by the endorser. Subsequently 
the endorser borrows money from the bank on the security 
of the note. Can the bank legally hold it and the relative 
security, and can it deal with the latter on the terms covered 
by the letter of hypothecation ? 

Answer. —Our opinion is that the payment of the note to 
the bank by the endorser gives the latter the right to receive 
the note and security, and that (assuming that as between 
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the promissor and hi mself the note still remains unpaid), he 
has the right to re-transfer the note and security to the bank 
as security for a loan he is getting. 

Discounting Customer's Own Note and Taking on 
Hypothecation of Trade Paper as Collateral 
Security. 

Question 519. —In making advances to a customer who 
usually borrows by way of discounting trade paper, in what 
way, if any, is the bank's position improved by discounting 
the customer's own note and taking an hypothecation of the 
trade paper as collateral security? Granted the trade notes 
are drawn for not longer than three months. 

Answer. —There are often good practical reasons for doing 
this, but the mere change of procedure does not necessarily 
improve the bank's position. 

Non-negotiable Instrument Taken as Security and 
Subsequently Declared Invalid—Position of Hold¬ 
ing Bank. 

Question 520 .—When a bank takes, as security for an 
advance, an assignment of moneys payable under an agree¬ 
ment for sale of land, and, owing to misinterpretation of facts 
by the vendor as to the quality, etc., of the land, the purchaser, 
in an action, is released from the agreement, in what position 
iB the bank placed in regard to the security? 

Answer. —An assignment of moneys under an agreement 
for sale of lands not being a negotiable instrument, the 
assignee (in this ca^c the bank) cannot take any higher, or 
better, position than the assignor (in this case the vendor). 
When the purchaser was released as regards the vendor, he 
was released as regards the bank. 

Security Held by a Private Banker for Notes Lodged 
as Collateral with a Chartered Bank—Bight of 
Bank to Demand Transfer. 

Question 521. —A private banker advanced a farmer 
money, taking notes which he pledged to a chartered bank. 
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Later he took a deed of the farmer's land, giving a letter 
Baying he would re-convey land on payment of a certain sum 
by a certain date. 

The private banker claims that he is a trustee for the 
chartered bank, and that the bank can follow the land in his, 
the private banker's name. 

Could the bank follow the land, or would it be only an 
ordinary creditor against the private banker? 

If the consideration stated in the deed was the payment 
of certain notes, would the chartered bank be a preferred 
creditor? 

How could the private banker be made a preferred credi¬ 
tor? 

No mention of the notes was made in the deed. 

Answer —The security which a private banker takes for 
notes discounted by him for his customer, on which notes he 
has obtained an advance from a chartered bank, would be 
held by him in trust for the bank, and the transfer of the 
security could probably be enforced by action of law. 

The assignee in insolvency of the private banker (if there 
were one) could not realize on the security held, and regard 
the money as part of the general estate. 

Whether or not the particular security enquired about 
attached to the notes held by the chartered bank, would be 
altogether a question of fact. If the chartered bank held all 
the paper given by the farmer, whose land had been given 
to the private banker as security, it would seem to be clear 
that the land was held to secure the bank. 

The custom in, some banks is to require a short memor¬ 
andum to be attached to each note given to the bank as 
security by a private banker, for which he in turn holds 
security from the debtor, declaring that he holds such security 
m trust for the bank. 
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Security Given by the Maker of a Note to an Accom¬ 
modation Endorses and Assigned by the Latter to 
a Bank Holding the Note—Validity of Assign¬ 
ment. 

Question 522 .—A bank has discounted lor A a note 
endorsed by B. A assigns to B a mortgage to secure him for 
his endorsement, which mortgage B subsequently assigns to the 
bank as collateral security to the note. At its maturity A 
requests the bank to renew it, holding the mortgage as 
security and releasing B. Would the bank have a valid secu¬ 
rity in the mortgage under the circumstances, and would B 
have any claim on or interest in the mortgage ? 

Answer .—B would have no claim if he were released from 
his liability as endorser. Whether the bank’s security would 
be good would depend on the nature of the assignments to B 
and the bank. If it had been assigned to B expressly to 
indemnify him against his liability as endorser then the assign¬ 
ment would cease to have any effect as soon as this liability 
came to an end, and the bank could not hold the mortgage by 
virtue of any rights derived from this assignment. It might 
have a valid claim because of its agreement with A, but in 
order to make the matter right the latter, whose property the 
mortgage is, should by proper instrument, confirm the bank’s 
right to hold it as security. 

Proper Application of Proceeds of Collateral. 

Question 523. —A’s note for $200 endorsed by B is dis¬ 
counted by a bank, and, upon dishonour, is paid by B the 
endorser. Before maturity of the note, A gives the bank a 
mortgage to secure this note, and another note of A’s for 
$200, held by the bank. After B pays the note endorsed by 
him, the bank foreclose their mortgage security and realize 
$ 200 . 

Is the bank entitled to apply the whole of the $200 pro¬ 
ceeds of the sale of the mortgage security in payment of the 
$200 note of A’s dishonoured, but still held by the bank and 
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unpaid, or is B entitled to receive one-half of the proceeds as 
being ft surety who has paid half of the debt for which the 
mortgage was given by A ? 

Answer .—If the mortgage is given as general security to 
the Bank, B would have no claim on the realization. If given 
specifically as security for both notes, the realization requires 
to be divided pro rata. 

Ftrb Insurance Policies Held as Collateral Security. 

Question 521 *.—Can insurance on the store and goodB of a 
trader, assigned as collateral security for money advanced for 
the purposes of carrying on his business and meeting his 
liabilities, be legally recovered ? 

Answer .—The policy would be voided if it were assigned 
to a creditor who had no insurable interest in the property, 
even if the company assented thereto, or if it were assigned 
to a creditor who had an insurable interest without the com¬ 
pany's consent. But the insured may assign any sum of 
money which may become payable under the policy to his 
creditor, This is not an assignment of the contract of insur¬ 
ance. Under ordinary circumstances the creditor could 
recover from the insurance company the amount of any loss 
so assigned. 


Life Policies as Security. 

Question 525 .—A bank holds an insurance policy for 
$5,000 upon the life of a customer (properly assigned to it 
and acknowledged by the company) as security for advances. 
The customer fails owing the bank $3,000, and the premiums 
are subsequently kept paid up by the bank, otherwise the 
policy would be lost. The insolvent dies before his estate is 
finally wound up, and the assignee, who has knowledge of the 
bank’s security, claims on behalf of the estate the $2,000 
resulting from payment of the policy over and above the 
bank’s claim. Could the bank be compelled to surrender the 
money to him? 
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Answer.—^So long as the bank holds the policy as security 
only, and has not foreclosed the rights of the creditor or his 
assignee, or obtained a release of their interest in the policy 
by other proper means, it is bound to account for any surplus. 
Any premiums the bank pays to keep the policy alive, would, 
of course, be added to its claim on the policy. 

Collateral Security. 

Question 526. —Can a life insurance policy in a friendly 
society be transferred to a chartered bank as collateral for 
advances ? 

Answer .—The answer to this question would depend upon 
the form in which the policy was issued, and possibly as Well 
on the by-laws of the society, but if there is nothing in the 
policy or by-laws to prevent the assignment to the bank the 
assignment as collateral for advances would be good. , 

Fire Insurance Policies—Respective Rights of Holders 
of First and Second Mortgages in the Event of 
Loss. 

Question 52 7.—A holds first mortgage for $2,600 on town 
property worth, say, $10,000, of which $6,000 is site value 
and $4,000 is the value of the buildings. There is $2,000 in 
insurance on the buildings, payable, in the event of loss, to A. 
B hank has a second mortgage on the same property for 
$3,000, and holds fire insurance policies to the amount of 
$1,500 on the same buildings under which the loss, if any, 
is payable to the bank. A contends that m the event of total 
fire loss he would get $600 from the bankas insurance under 
his first mortgage, and insists on the bank’s policies being 
re-written to fully protest his first mortgage. In the event of 
loss, with policies remaining as above, can A recover from 
the bank any part of the insurance money in its policy ? 

Answer .—The holder of a first mortgage is entitled to all 
moneys received on an insurance of the property mortgaged 
unless there is a special contract to the contrary. The assign- 
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ment to the bank in the instance cited might, perhaps, be 
claimed to be in the nature of such a special contract, and A 
would appear to be within his rights in demanding that his 
claim under the first mortgage to all insurance moneys up to 
the amount due him should be placed beyond question 
Whether, in the event of loss and the bank having been actu¬ 
ally paid the amount of its claim under the second mortgage, 
A could recover any part of it from the bank is a question 
of law that would have to be decided upon the facts. 

Mortgage Security Taken by a Bank to Secure a Cur¬ 
rent Loan. 

Question 528 .—Can a bank take a mortgage to secure a 
current loan? 

In event of a mortgage being taken to secure a current 
loan, must this then be considered as past due within the 
meaning of the Bank Act as affecting the Government state¬ 
ment? 

Answer —A bank may take a mortgage to secure any 
existing loan, whether the same is current or overdue. If 
taken for a current loan it does not make the loan past due in 
any sense 

Security Taken for Current Advances. 

Question 529 .—Can banks legally take security under sec¬ 
tion 80 of the Bank Act, to secure current liabilities (business 
or accommodation paper under discount, but not yet 
matured). 

Answer .—There is no doubt of a bank's right to take 
security for an unmatured debt under section 80 by way of 
mortgage on real estate or chattels 

Mortgage Security Taken by a Bank in Pursuance of a 
Promise Made when the Money was Advanced. 

Question 530 .— A customer presents his note to a chartered 
bank for discount and offers to give at once a mortgage as 
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security. He is told that it is not necessary now, but is asked 
to promise to give it in a few days later if judged necessary. 
On his answering “ yes " the note is discounted. He draws 
the proceeds or leaves them to his credit Two or three days 
after he is asked to give the mortgage, he gives it. 

Could the mortgage be successfully contested ? 

Answer .—We think that to discount a note on a promise 
that mortgage security will be given is equivalent to lending 
money on the security of the mortgage, and that the security 
would be void under the Bank Act. 

Mortgage Security Taken by a Bank to Secure Old as 
well as New Advance. 

Question 531 ,—A bank demands security for an existing 
loan, which the debtor agrees to give if a further loan is made 
to him. This is agreed to, and he gives a mortgage to securp 
the whole amount. Would such a mortgage be valid, or, if 
invalid as to the new portion of the loan, would it be valid to 
the extent of the previous advance ? 

Answer .—The courts would probably hold the mortgage 
to be valid to the extent of the original loan, but not good 
as to the new loan. 

Advances on the Security of Ships or Vessels. 

Question 532 .—Would section 80 of the Bank Act permit 
the taking of a mortgage on a vessel for a loan made simul¬ 
taneously ? 

Answer .—The section referred to authorizes a bank to 
take a mortgage “ as additional security for a debt contracted 
to the bank in the course of its business/’ The latter part of 
section 76 (2) (c) declares that the bank “shall not either 
directly or indirectly lend money on the security of any 
ships/’ It is clear that the power given in section 80 cannot 
be used in contravention of section 76 (2), and if the mort¬ 
gage were given simultaneonsly with the loan it would require 
very special circumstances to convince the court that section 
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76 (2) had not been contravened. This applies only to ships, 
the construction of which has been completed. For moneys 
advanced to aid in the building of any ship or vessel a bank 
may take a mortgage as primary security either before, at the 
time of, or subsequent to, the advance, in conformity with 
section 85 of the Bank Act. 

Advances to a Liquidator Under Section 84 (a) of the 
Bank Act. 

Question 53S .—Re section 84 (a) Bank Act. May a bank 
take a mortgage security from a liquidator and make him 
advances, provided, of course, that the liquidator has court 
authority for his actions? 

Answer .—From the context and wording of the Bection 
it is evidently the intention that the bank can take a mortgage 
security from a liquidator, but in view of the fact that such 
action conflicts with section’ 76, sub-section 2 (c) the advis¬ 
ability of the bank entering into such a transaction is open to 
question, and should not be undertaken until the intention 
of this section is more clearly defined by the court. 

Security on Standing Timber. 

Question 5$1 +.—In what form should security on standing 
timber and timber licenses be taken under section 84 of the 
Bank Act. 

Answer .—The procedure required by the Provincial 
statutes should be followed and the loc 1 laws as to registra¬ 
tion, priority, etc., would govern. In the case of timber 
licenses a transfer of the usual kind recorded in the Crown 
timber office would be necessary. In the case of timber stand¬ 
ing on land owned by the customer the same procedure should 
be followed as would be adopted if a private person were 
taking security on the timber. 
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Warehouse Receipt Fobmb. 

Question 5S5. —Is the following form of warehouse receipt 
good from a bank's point of view ? It differs materially from 
the usual bank form: 

“Received in store from AB, 83 large cheese marked 
€ii H’ to be delivered to the order of AB to be endorsed 
“ hereon. 

“Blanktown, 18th August, 1899. C D & Co." 

Answer .—We think this is a valid form of receipt. The 
points in which it differs from the form usually employed by 
banks, as for example in regard to a statement of the place 
where the goods are stored, or that they are to be held until 
delivery pursuant to order, are not essential. 

• 

Warehouse Receipts. 

Question 536 —A, a resident of Ontario, sells to B a 
quantity of goods which B duly pa>s for, but asks A to keep 
for him until they are required B subsequently wisheB to 
borrow on the security of the goods, and A gives him a ware¬ 
house receipt for them. Can a bank, by lending money on 
the security of this warehouse receipt, acquire a good title 
to the property, or would there be a flaw in it owing to the 
fact that the sale had not been accompanied by a change of 
possession? No bill of sale was given. 

Answer —Under the Ontario Statutes respecting Bills 
of Sale and Chattel Mortgages, a sale of goods unaccompanied 
by delivery or change of possession would not be good as 
against creditors of the vendor, unless there were a registered 
bill of sale. The bank in the case stated would acquire the 
purchaser’s title, that is a title subject to the above defect; 
good against the vendor, but not against the vendor’s credi¬ 
tors. Of course as a basis for an advance, this might be all 
that the bank requires. 
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Warehouse Receipts Issued by a Limited Liability 
Company. 

Question 537. —Are warehouse receipts given by a limited 
liability company legal? If so, who would be responsible if 
the receipts contained misstatements or were issued in fraud? 

Answer .—Such warehouse receipts would be legal if the 
powers of the company under its charter were wide enough 
to enable it to issue them. We could not Bay who would be 
responsible for the misstatements or fraud without knowing 
the circumstances. Each case would depend upon the circum¬ 
stances surrounding ]t. 

Warehouse Receipt for Grain, etc. Provincial I*aws 
Limiting Right of Pledgee to Hold. 

Question 588 .—The Quebec Statutes provide that where 
a warehouse receipt or bill of lading for grain, etc., is held 
as security, such grain, etc., shall not be held in pledge for 
any period exceeding six months. Does this provision affect 
banks? 

Answer .—The rights of banks in this matter art governed 
by the Bank Act, which no longer limits the time during 
which grain, etc., may be held by the bank as security. The 
provisions in the Provincial Acta on this point do not affect 
banks. 

Acquisition of Warehouse Receipts or Bills of Lading. 

Question 589. —Which do you think is the preferable 
method of acquiring title to warehouse receipts or bills of 
lading; a transfer by endorsement of the party to whom the 
goods are deliverable, or a provision in the warehouse receipt 
or bill of lading making the goods deliverable to the order 
of the bank? 

Answer .—We do not think there is any difference in the 
effect of the two modes of acquiring title. 
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Warehouse Receipts—Description of Place of Storage. 

Question 5J{0. —Is not the description of the place where 
goods are stored an essential point in a warehouse receipt? 
The statement of Mr. Lash in his article (Vol. II., p. 71 of 
the Journal), would seem to indicate that the description iB 
necessary. 

Answer .—In the statement mentioned Mr. Lash has 
reference to security under sec. 88, which, to be valid, must 
comply strictly with the terms of the Act. These are, among 
other requirements, an assignment in the form given m 
Schedule C (which provides for a statement of the place 
where stored) o y in a form “to the like effect.” If a form 
were used which contained no reference to the place, it could 
scarcely be said to be “ to the like effect.” 

A warehouse receipt, on the other hand, iB defined as 
" Any receipt given by any person for any goods, wares of 
merchandise in his actual, visible and continued possession, 
aB bailee thereof in good faith, and not as of his own pro¬ 
perty.” 

Nothing is said as to tho place of storage, and there are 
only two conditions laid down; that it shall be a receipt given 
for goods belonging to another, and that they shall be in the 
actual possession of the one who gives it 

Warehouse Receipt foe Goods in Bond. 

Question 5Jfl. —Can a warehouseman properly issue a 
warehouse receipt within the meaning of the Bank Act for 
goods in bond; or, in other words, are goods in bond in the 
" actual, visible and continued possession ” of the warehouse¬ 
man? 

Answer .—We are of opinion that a warehouse receipt 
cannot be given for goods in bond, as they are m the posses¬ 
sion of an officer representing the Crown. 

The Customs’ Act permits of the transfer of the property 
in the goods, and it would, no* doubt, be practicable in some 
way to get security, but it cannot be by way of warehouse 
receipt. 
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QmtHon 5J &,—In your reply to question 541 you §ay 
that * no doubt it would be practicable in some way to get 
security n for goods in bond, but that it cannot be by way of 
warehouse receipt Would you indicate in what way you 
think this could be done? 

Answer. —With reference to the above it seems clear that 
advances on the security of warehouse receipts for goods in 
bond are in a somewhat precarious position. There is, how¬ 
ever, this to be said: That as between the warehouseman and 
the merchant, the warehouse receipts might be held good, 
and that while not under the Act a warehouse receipt which 
a bank could acquire under section 87, it might possibly 
acquire the receipt as collateral security under section 80 as 
for a debt already contracted; but in Ontario questions would 
arise not only under the Bank Act, but also under the Chattel 
Mortgage Act. 

There is no difficulty in the matter of goods in bond, in 
cases where security can be taken under section 88. An 
assignment in accordance with Schedule “ C ” would be quite 
good whether the stuff is in bond or not, assuming it to be 
right in other respects. 

Pbomise to Give Secubity undeb Sectionb 87, 88 and 90 
of the Bank Act. 

Question 5Jf8. —A grain dealer gives the bank a promise 
in writing to the following effect: “ In consideration of the 
bank making advances to me from time to time in connection 
with my grain business, I hereby engage to hand the bank 
as security therefor, bills of lading, warehouse receipts, or 
pledges under sections 87, 88 and 90 of the Bank Act.” 

Would this agreement give the bank a preferred claim in 
the event of the customer’s failure? 

Answer ,—A written promise of this kind, unless followed 
up by the actual delivery of the security, would have no effect 
in the event of the customer's failure. We also have some 
doubts whether a promise in this form is sufficient to support 
the subsequent transfer to the bank of the securities men- 
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tioned. We think something more specific, both ae to the loans 
and as to the security, is necessary. 

Accepted Bill op Exchange with Bill of Lading 
Attached—Goods not Equal to Sample. 

Question 5 -W-—A Bank holds a bill of exchange accepted 
by the drawee, to which is attached a bill of lading for wheat 
to the order of the bank. Before the bill matures the drawee 
finds that the wheat is not up to the sample and refuses pay¬ 
ment. Is the acceptor’s obligation on the bill affected by the 
defect in the security ? 

Answer .—Unless the acceptor could raise such a case 
against the bank, as would entitle him to repudiate his accept¬ 
ance in toto on the ground of fraud or misrepresentation, we 
think that he is liable for the full amount of the bill. Any 
remedy he has would be against the person responsible to 
him for the defect in quality of the wheat. 

Note.— With further reference to the above question the 
draft in question has stamped across it “ documents attached 
to be surrendered only on payment of draft,” and written on 
it by the manager of the bank which holds it, the words: 
“Bill of lading attached, 500 bushels wheat, car No. 1,524.” 
These additions to the draft were on it when it was presented 
for acceptance and the bill of lading described was attached. 
The acceptor claims that the words written and stamped on 
the draft by the bank entitle him to look to the bank for 
delivery of the wheat described in the bill of lading, and that 
the bank is in no better position to enforce payment of the 
draft than the drawer. Is this so, and is the bank in any 
way responsible ? 

Answer .—We think not. Even if the phrases mentioned 
were to be taken as representations held out by the bank to 
induce the drawee to accept, they would be fulfilled by the 
surrender on payment of the bill, of the bill of lading actually 
attached at the time it was accepted. 
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Draft Accompanied by Bill of Lading fob Payment— 

SURRENDER OF BlLL OF LADING TO D BA WEE TO ENABLE 

Him to Examine Goods. 

Question 546.— A bank holds a bill for collection, with 
bill of lading and certified invoice attached to be surrendered 
on payment only, the goods being in bond. Is the bank justi¬ 
fied in surrendering any of the documents for the purpose 
of enabling the drawees to examine the goods, and what risk 
would it run by so doing? 

Answer. —The bank would be responsible to the owners 
of the bill for any injury or loss caused by its action. What 
this might be would depend altogether on the circumstances, 
but the bank by acting against its instructions, clearly takes 
on itself gratuitously whatever responsibility there may be. 

Pbaft with Bill of Lading Attached. Should Col¬ 
lecting Bank Pebmit Drawee to Examine Goods? 

Question 540. —A draft ib received for collection from a 
western bank with a bill of lading <l to order 99 attached, 
instructions being “ surrender bill of lading on payment.” 
Drawee asks for permit to examine goods, can collecting 
bank grant it? 

Answer. —Wc do not think the bank ought to interfere in 
such a point without the approval of the parties interested. 

Dh\it with Bill of Lading Attached, Cashed by a 
Bank. Has the Acceptor any Recourse Against 
the Bank if the Bill of Lading Should Prove to 
be Forged, or if the Goods are not as Ordered f 

Question 54 7.—A bank has cashed a draft with bill of 
lading attached, the goods being shipped to order of the bank. 
Has the drawee any recourse against the bank if the goods 
are not as ordered, or in the event of shipping bill being a 
forgery? Does the bank in any way guarantee its genuine¬ 
ness? 
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Answer v —We think the bank aesumee no responsibility 
to the drawee in ench a case. He has been instructed by the 
drawee to pay so much money, which he has done. Even if 
it be said that the instructions were conditional on the docu¬ 
ments attached being surrendered, this would involve nothing 
further than that the bank should surrender the documents 
received from the drawer, whatever they may be. We think, 
however, that if the bank should negotiate the draft to 
another bank, it might be held responsible to the latter for 
the genuineness of the documents. 

Bill of Lading—Endorsement. 

Question 5J/3 .— A bill of lading is made out covering goods 
consigned to the order of John Jones. Is it necessary for the 
bank to endorse it as most railway agents say that they have 
to have bank's endorsement before they surrender goods ? 

Answer. —The railway agent has no right to demand the 
endorsement of a bank, unless the goods covered by the bill 
of lading are stated to be deliverable to its order and the 
earners would be liable for damages arising from the deten¬ 
tion of the goods because such a demand was not complied 
with. 

Bilx of Lading to the Order of a Bank—G ooDa Deliv¬ 
ered dy the Carrier to Someone other than the 
Bank without the Latter's Authority. 

Question 5^9 .—A bank cashes a draft accompanied by 
a bill of lading drawn to the order of the bank. If the car¬ 
rier should deliver the goods to someone other than the bank, 
can he be held accountable by the bank? 

Answer .—Assuming that by a bill of lading drawn to the 
order of the bank is meant a bill of lading in which the bank 
is named as consignee, the carrier could be held accountable. 
R. S. C. chap. 118 (Bills of Lading Act), enacts as follows: 

“ Every consignee of goods named in a bill of lading and 
" every endorsee of a bill of lading to whom the property in 
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“ the goods therein mentioned passes upon or by reason of 
“ eudh consignment or endorsement, shell have transferred to 
“and vested in him all rights of action, and be subject to 
“the same liabilities in respect of the goods as if the con- 
“ tract contained in the bill of lading had been made to 
u himself.” 


Receipts of Railways— Thhib Value. 

Question 550 .—City miller bought wheat from village 
grain merchant f.o.b. at village. Bill of lading and draft 
attached sent to city bank. Buyer states wheat unloaded 50 
bushels short. Where, under these circumstances, is quantify 
to be ascertained, at village or city? What effect does the 
attaching bill of lading to draft and sending to bank have on 
the proposition, freight and bank commission being paid by 
the buyer? 

Answer .—If the shipper proves that he delivered the full 
quantity to the railway company, his responsibility ceases. 
The receipt of the railway company would not bind provided 
they proved that they delivered all they received. 

Bill of Lading Obtained from a Carrier Fraud and 
Held by a Third Party as Security for an Advance. 

Question 551 .—Where a bill of lading issued by a public 
carrier to the order of a shipper, signed by the usual officer, 
is obtained by fraud, can the carrier defend the claim of an 
innocent holder who has made an advance against the Bame 
by contending that their clerk exceeded his authority in giving 
a receipt for goods that do not exist? 

Answer .—Under the circumstances stated in the question, 
the carrier would have a good defence to an action by the 
innocent holder of a bill of lading. The case of Erb v. Great 
Western Railway Company, reported in 5 Supreme Court 
Reports, page 149, is directly in point. The court (two 
judges dissenting), held that a railway agent giving a fraudu¬ 
lent bill of lading for goods not received by him was acting 
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outiide the scope of his employment, and that his action 
therefore did not bind the company. 

For the present the point must be taken to be definitely 
settled by authority, although the views of the judges who 
decided the above case have been the subject of much adverse 
criticism among lawyers. 

Since the above case was decided the House of Lords has 
held that even where there is no fraud, and only a mistake on 
the part of the master of a ship in signing a bill of lading 
for a stated quantity of goods, the owner, in the event of 
shortage, can relieve himself of his liability to the extent of 
the value of the goods which he is able to show were never 
delivered to the master. Smith v. Bedouin Steamship Com¬ 
pany, 189G, Appeal Cases, 70. 

Bills of Lading. 

Question 552 .—If a client ships on a local railway bill 1 
500 barrels of flour with the bill of lading reading “ to the 
order of John Smith & Co., Demerara, S.A., notify John 
Smith & Co., New York/' could Smith & Co. turn over the 
500 barrels to a steamship company for furtherance to desti¬ 
nation without taking up the local railway bill? 

Answer .—We do not think that John Smith & Co. of 
New York could exercise any control over this shipment, 
but the railway company would, we think, without requiring 
the surrender of the railway receipts, be justified in delivering 
the goods to a steamship company, to be forwarded to their 
destination in accordance with the understanding on which 
they have received them. No doubt they would be the readier 
to act if pressed to do so by the New York house. 

Bills of Lading as Security. 

Question 553 .— A bank receives from the shipper of goods 
a bill of lading (railway receipt) issued by a railway com¬ 
pany for goods deliverable to a third party, as security for a 
draft drawn on the party to whom the goods are shipped. In 
the event of dishonour can the bank because it holds the 
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receipt, get possession of the goods without the consignee^ 
authority, or can the shipper get the goods without the sur¬ 
render of the railway receipt by the hank? 

Answer .—The duty of the railway company would be to 
deliver the goods to the person to whom they have been ship¬ 
ped, and they would ordinarily, we believe, deliver them with¬ 
out production of the receipt. If he refuses them, they would, 
no doubt, be justified in delivering them to the shipper. The 
possession of a receipt or a bill of lading in this form would 
not, we think, give the bank any rights as against the railway 
company to get back tha goods. 

Incorporated Company—Power to Borrow on Security 
of Goods under Section 88 of the Bank Act. 

Question 554 .—Can a company having a Dominion charter 
borrow on the security of goods undeT section 88 of the Bank 
Act without limitation as to the amount ? 

Answer .—If the company is incorporated under the Com¬ 
panies’ Act, and gives its own promissory notes with security 
under section 88, there would seem to be no limit to the 
amount which it may borrow. See the Companies’ Act, sec¬ 
tion 69, sub.-sec. 2. It it should borrow in any other way, as 
for instance by overdraft, the limitation in the Act would 
apply. 

If the company has a special charter, its power to borrow 
would depend on its own charter, or the general law if do 
special provisions as to borrowing were contained in the 
charter. 

Security under Section 88 of the Bank Act—Dealer in 
Automobiles. 

Question 555 .—A dealer in automobiles wished to pur¬ 
chase six motor trucks and made application to a bank to 
advance him the money to pay for them. Is it allowable for 
the bank to take a security receipt under section 88 of the 
Bank Act? 


Answer .— No. 
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Security under Section 88 of the Bank Act—Whole¬ 
sale Manufactures and Wholesale and Retail 

Dealer in Cigars. 

Question 566. —(1) Can a bank make advances to a whole¬ 
sale dealer in tobacco and cigars, who is also a manufacturer 
of cigars, under section 88 of the Bank Act? 

(2) How could you answer the above question if the party 
was, besides being a wholesale dealer and manufacturer, a 
retailer of tobacco and cigars? 

Answer . —(1) If he is a “ wholesale manufacturer” of 
cigars a bank can under the third clause of section 88 make 
him advances on the security of the cigars manufactured by 
him, or of the goods, etc., which he has procured for the 
purpose of manufacturing cigars. If he is a “wholesale 
dealer ” in tobacco in its unmanufactured state he would be a 
dealer in products of agriculture under sub-section 1, and 
could give eecurity on such products. 

(2) The fact that he is a retailer as well as a manufac¬ 
turer and wholesale dealer would not affect the question, but 
he could not give security on the stock bought for his retail 
business. 

Security under Section 88 or the Bank Act—Married 
Woman Resident in Ontario. 

Question 557. —Can a married woman resident in Ontario 
give security under section 88 and issue warehouse receipts? 

Answer. — A married woman resident in Ontario may give 
security under section 88 or warehouse receipts, under the 
same circumstances in which a man could give them. 

Security under Section 88 of the Bank Act—Goods 
Stored in Rented Warehouse. 

Question 558. —Can a man give security under section 88, 
or warehouse receipts for goods stored in a warehouse which 
he has rented? 
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Answer .—A man can give valid security under section 88 
if he ifl qualified under the terms of the Act to give such 
security upon goods he owns, wherever they may be stored, 
whether in his own warehouse, a rented warehouse, or in any 
place whatever. 

Section 88, Bank Act — Meaning of “ Wholesale " 
Dealer. 

Question 559 .—Section 88 of the Bank Act allows banks 
to take security from wholesale manufacturers, wholesale pur¬ 
chasers, shippers and dealers. Does this section admit of 
taking security under it from those who are known as 
" middlemen ?” 

Answer .—Many middlemen would be classed as wholesale 
dealers, and as such would come within the terms of section 
88, if the business engaged in were one to which the section 
applies. The question could not, however, be definitely 
answered without fuller information. 

Wabehouse Receipts Etc., Signed by Attorney. 

Question 560 .— (1) Do banks take warehouse receipts or 
assignments under section 88 of the Bank Act, signed by 
attorney ? 

(2) If the goods were made away with, could the principal 
be prosecuted criminally? 

Answer. —(1) We think it is the practice of banks to take 
warehouse receipts or securities under section 88 given by the 
customer's attorney, and that such practice is proper and 
necessary. 

(2) The customer would be liable criminally for doing 
away with the goods, unless he was unaware of the fact that 
his attorney had given security to the bank. The attorney 
would also be liable criminally if he personally should dispose 
of the goods improperly. 
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Section 88 of the Bake Act —Classes of Pebsoks fbom 
whom Security may be Taken, and Fobm of 
Secubity. 

Question 661 .— (1) Section 88 of the Bank Act appears 
to deal only with wholesale manufacturers, wholesale pur¬ 
chasers, dealers or shippers, and with farmers. Can a bank 
take from others security of the same kind and upon similar 
terms as if a private person were making the advance? (2) 
Can a bank‘take security of a different kind than that men¬ 
tioned in section 90 from the class dealt with by Bection 88, 
i.$.j wholesalers, etc.? (3) Can a bank take security in the 
form prescribed in section 87 from persons who are not whole¬ 
salers or shippers? (4) Can a bank take security for future 
advances from wholesalers, etc., in the form of a chattel 
mortgage? (5) Need a bank register chattel mortgages for 
protection against other creditors? , 

Answer .— (1) A bank cannot take security such as that 
described in Bection 88, and amendments, except from persons 
that came within the description contained in the first, 
second and third clauses. 

(2) (3) A bank can take security under section 87 or 
section 80 from any debtor, whether he cames under the 
descriptions in section 88 or not. 

(4) A bank cannot take security from wholesalers by way 
of chattel mortgage for future advances, except possibly as 
suggested below. 

(5) A bank’s rights under chattel mortgage are precisely 
the same as the rights of other parties, and they must register 
securities if they are to be good against other creditors. 

It iB probable that the security taken under section 88 
might be in the form of chattel mortgage. On this point we 
think the view expressed in La Banque d'Hochelaga v. Mer¬ 
chants Bank of Canada case, referred to on page 382, Volume 
II. of the Journal, is sound: 

u I agree with the contentions of the plaintiff’s counsel 
that in lending money to the classes of persons and upon the 
security of the goods mentioned in section 88, the bank is not 
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limited jto ta kin g security m the form set out in the schedule, 
but may take it in any manner known to the law. The sec¬ 
tion is directed chiefly to transactions of a certain nature. 
It occurs among a number of provisions defining the powers 
of banks and the nature of the business which they may 
transact There was in the more general section (76) a 
qualified prohibition against lending upon such county, and 
section 88 empowers the bank to lend to certain persons upon 
certain security otherwise prohibited by section 7G. The 
clause as to the form is permissive only, and was probably 
designed for the convenience of banks, that they might draw 
up such securities for themselves without a solicitor's assist¬ 
ance, and feel that a long mortgage was unnecessary. That 
clause cannot, I think, control the general enabling powers 
contained in the earlier portions of the section. It is true 
that I interpret section 16 as meaning that, except as autho¬ 
rized by the Act, a bank shall not lend on certain security. 
But this has to do with the substance and not with the form 
of transactions, and if no form were authorized it could not 
be said that the earlier part of section 88 would be inopera¬ 
tive.” 

It should, however, be said that expressions made use of 
elsewhere, where the point was not directly involved, indicate 
that there may be a difference ot opinion in the courts respect¬ 
ing this matter. 

Section 88 of the Bank Ac i— Goods in WAiiFiiorsE, etc. 

Question 76V.—A firm ot commission merchants have as 
part of their business a large warehouse, part of which thev 
use as a bonded warehouse. They sell on commission as agents 
for various manufacturers and producers in the United States 
and in Europe, meats, salts, agricultural implements, sugar, 
and various other lines of merchandise. Their capital is 
largely invested m their warehouse, and they are, therefore, 
sometimes obliged to borrow to settle customs duties on goods 
ordered for local clients, or to enable them to carry consign¬ 
ments. They wish to protect the bank making the advances 
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and purpose doing it by assigning to the bank certain goods, 
their own property, purchased on their own account and sold 
by them from time to time to the trade. In what form can 
the proposed assignment be made, and in what shape can the 
bank legally accept it? Can the firm give a security receipt 
seeing the goods assigned are in their own warehouse ? 

Answer.—Such security would have to be taken under sec¬ 
tion 88 of the Bank Act, and we do not think any of the above 
commodities come under its provisions. 

Security under Section 88 or the Bank Act—Assign¬ 
ment MUST BE TAKEN FROM THE OWNER OF THE GOODS. 

Question 563. —A bank agrees to make an advance to 
Brown Bros, on the security of hogs. The hogs are the pro¬ 
perty of the firm, but are in possession of Robert Brown, one 
of the partners. Should the assignment under section 88 of* 
the Bank Act be taken from Robert Brown or from the firm ? 

Answer .— The assignment must be taken from the owner 
of the goods, in this instance from the firm of Brown Bros. 
It iB not necessary that the goods should be m the owner's 
possession in order to validate the assignment, but the name 
of the person in whose possession they are should be men¬ 
tioned, as also the place or places where the hogs are kept. 

Security under Section 88, Bank Act, on 'all" the 
Goods in a Particular Place. 

Question 561 +.—The security under section 88 which we 
have taken from our customer reads: 

“ All the lumber in our yard situated on Victoria Street, 
and also that in our yard on Peter Street.” 

There is a very great deal more lumber than is necessary 
to cover the advance. Would such security be good against 
other creditors? Is it not defective inasmuch as it does not 
mention any quantity, and could not the debtor sell practically 
all the lumber in each yard and still be within the law? 
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Answer .—We do not think the description is defective. 
(See Mr. Lash’s article on " Warehouse Receipts, Bills of 
Lading and Securities under section 74 (now section 88) of 
the Bank Act,” page 64. Vol. 11 of the Journal. This security 
would be good against creditors if otherwise properly taken. 
The fact that there is a great deal more lumber than is neces¬ 
sary to cover the advance does not affect this question. The 
absence of a reference to the quantity does not enable the 
debtor to sell any part of the lumber assigned. The effect of 
the assignment is to vest in the bank the ownership of the 
lumber as it was at the time the assignment was given, and the 
customer would have no right to remove any lumber there¬ 
after without the band's consent. 

Security under Section 88 of the Bane Act—Automo¬ 
biles—Power of Agent, 

Question 565. —1. Can a hank hold automobiles under 
security receipt, or must an independent warehouse receipt be 
taken? Would it be necessary to take the numbers on the 
machines? Suppose the maker had a lien note? 

2. Can an agent selling automobiles give a valid security 
receipt to the hank ? 

Answer. —1. For the purpose of this answer it is assumed 
that by “ security receipt ” is meant security under section 88 
of the Bank Act in Form Schedule 'C. A bank could under 
section 88 loan on such security to any wholesale manu¬ 
facturer of automobiles and to others upon independent ware¬ 
house receipts under section 86. In describing the security 
such a description should be given as to identify the automo¬ 
biles with reasonable certainty. The numbers would not be 
essential, but would assist in identification. It is only the 
wholesale manufacturer of goods, wares and merchandise who 
can borrow upon such goods under section 88. 

2. A mere agent could not give a valid security to a bank, 
unless he is authorized by the owner to do so. 
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Security undbb Section 88 of the Bank Act—Maple 
Sugar—Fine Finished Leatheb. 

Question 566 .—Does the fact that security on pig-iron 
given by an importer (not a manufacturer) in form of a 
security receipt (not a warehouse receipt) is invalid, mean 
that advances under security receipt to wholesale importers 
(not manufacturers) must be made against foods in their raw 
state, i.e., those that have not gone through any process of 
manufacture? Would an advance against a security receipt 
(not a W. R.) to an importer (not a manufacturer) of maple 
sugar be valid? Also an advance against security receipt 
(not a W. R.) of fine finished leather? 

Answer .—Not necessarily against goods in their raw 
state, but the goods must fall in the category given in sub¬ 
section 1 of section 88 of the Bank Act which is interpreted 
in sub-section (1) of section 2. 

We think tiie answer would be “ no ” in both cases. Maple 
sugar would probably be held not to be a product of the forest 
or agriculture, but rather of a process of manufacture, and it 
is not specifically included in the articles named in the inter¬ 
pretative clauses above referred to. Fine finished leather is 
clearly a manufactured product which could not be claimed to 
be covered by the terms of the clause above referred to or that 
preceding it. 

Security under Section 88 of the Bank Act—Groceries 
—Fuel for Manufacturing Purposes. 

Question 567 .—Can section 88 of the Bank Act give a 
bank taking security under it, a lien on all materials on the 
pledgor’s premises; for instance, a manufacturer of clothing? 
Cain the security cover in addition to clothes, linings, buttons 
and other articles which actually go into the manufactured 
product, other articles such as wood, coal and fuel-oil used in 
furnaces for making steam to run the machinery of the plant, 
and can it include groceries, boots and shoes, dry goods, etc., 
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in a pledgor’s store, such Btore being ran for the sole benefit 
of the workmen ? 

Answer .—Security under section 88 certainly covers alt 
articles which actually go into the manufactured product. 
The position as to fuel has not yet come before the courts, but 
it is doubtful, and such security should not be relied upon. 
Groceries, etc., in a store run for the workmen, would probably 
be altogether outside the scope of the Act 

Security undue Section 88 of the Bank Act—Goods in 
Process of Manufacture. 

Question 568 .—A bank advances money to buy hides, 
taking security on the same under section 88; the bank and 
the customer agree that the latter may manufacture them into 
gloves without prejudice to the bank’s security. Will the 
bank’s security cover the gloves while in process of manufac¬ 
ture or after completion, or would it be necessary to take a 
chattel mortgage to protect the bank? 

Answer .—We think that under section 89 of the Bank Act 
an assignment or security under section 88 would continue 
to cover the goods described in it during the process of manu¬ 
facture, and would hold the manufactured goods after the 
completion of the same. 

A chattel mortgage would not improve the matter unless 
there were some irregularity in the security under section 
88, the assignment under section 88 could only in the case 
mentioned be attacked on the score of its validity under the 
Act, and in a simple case such as you put that risk should 
amount to nothing. 

Security under Section 88 of the Bank Act —Lous. 

Question 569 .—A bank has made advances for which it 
holds security, under section 88, on logs on the banks of a 
certain river within a defined timber limit The logs have to 
be removed in the spring. Should the bank' at the time of 
making the loan take a written promise to give security on 
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the logs when they have been moved down the river, or will 
it be sufficient to have an endorsement on the original security 
to the effect that the logs therein described are now in a 
certain boom and held to the order of the bank ? 

Answer .—The bank’s rights to hold the logs as security 
is not affected by their removal, and no other or further 
security is necessary. A statement to the effect that the logs 
are now stored in a certain boom might be useful as evidence, 
but other credible evidence would serve as well. We do not 
think that any statement of the kind should be endorsed on 
the security itself; the less that is interfered with the better. 
It should be borne in mind that the original description must 
be of such a nature as to enable the bank 1o identify the logs, 
even although their location should be changed, and if any 
change takes place in the location of the logs the bank should 
be put in possession of evidence of the change. , 

Security under Section 88 or the Bank Act—Advances 
on Timber—Prior Claim of Purchaser who has 
Given Notice of Ownership. 

Question 570. —A, who is operating a sawmill, sold a mil¬ 
lion feet of lumber to be cut and delivered as cut at the railway 
siding near the mill. The purchaser resides at a distance. 
Under the contract fifty per cent, of the purchase price per 
thousand feet is to be paid as the lumber is sawn; forty per 
cent, at the siding; and the balance thirty days after ship¬ 
ment. A copy of the contract is filed with the bank by A. 
The bank lends on the lumber, taking security in the form of 
Schedule C, when about half the lumber is at the siding. At 
this point A absconds. Who has a prior claim to the lumber 
—the bank or the purchaser? 

Answer. —The bank having received notice of the contract, 
the purchaser would have a prior claim to the extent to which 
he had performed, or was prepared to perform, his part of it. 
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Security under Section 88 of the Bane Act—Assign¬ 
ment of Goods " as per Schedule Attached/' 

Question 511 .—Is it proper for an assignment under 
section 88 of the Bank Act to be signed by the customer in 
blank ? If so, is it sufficient to hold a stock list, revised and 
submitted by the customer once a month, to be appended to 
any assignment desired as a means of identifying the goods 
pledged? (The assignment reads as per Schedule 
attached.”) 

Answer. —The course suggested is dangerous and highly 
undesirable. Sections 88 to 90 of the Bank Act being legisla¬ 
tion ot a special character, and liable to a strict interpretation 
by the courts, the terms thereof should be followed as closely 
as possible. The security in Form Schedule C, or to the like 
effect, should be taken and completed at the time the advance 
is made, or a written promise or agreement under section 90 
obtained, and the secunt} in Form Schedule C completed aa 
soon as the goods arc ascertained. 

Section 88, Bank Act— Advancls on Assignments and 
Warehouse Receipts Cleared otf from Frooeeds of 
Bills of Exchange Negotiated by the Bank, and 
Representing a Sale of the Goods Held as Security. 

Question 512 .—A customer, who is a produce dealer and 
warehouseman, has advances secured by assignments under 
section 88, and by warehouse receipts given by otheT ware¬ 
housemen. lie selk us certain bills of exchange on English 
houses, these being secured by warehouse receipts (his own 
and others) which are to bo retained hero by us until the 
goods are ordered forwarded by drawees Out of the proceeds 
or purchase price of the bills he pa>s off his advances. 

When the goods are ordered forwarded by the drawees we 
are to exchange the warehouse receipts for the bills of lading 
and send them on to be surrendered on payment of the drafts. 
We hold a written promise from our customer that he will 
give security under section 88, or by transferring to us ware- 
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house receipts or bills of lading for any advances we make 
him. 

(1) Seeing that new money for the bills of exchange does 
not pass from us to him, except by way of credit on a previous 
indebtedness, are the warehouse receipts attached thereto 
validly acquired, apart from the written promise ? 

(2) Is the party's own warehouse receipt a valid security, 
and if not, are we under an) obligation to the drawees in 
respect thereto? 

(3) Would the bills of lading received m exchange for 
the warehouse receipts be xalidly acquired? 

Answer .— (1) The question assumes that the bills were 
sold to the bank. If so, the rights of the bank are limited 
to its rights as holder of these bills, and of the security with 
them. We think there is no doubt that the securities m such 
case are validly acquired. The purchase of a bill of exchange 
drawn b> a (ustomer on another party, with documents 
attached, is a new transaction, notwithstanding that the pro¬ 
ceeds of the draft are used to pay off a previous indebtedness, 
provided the customer is then at liberty to draw the proceeds 
of the new transaction. 

(2) Under the Bank Act a warehouse receipt must be 
given by a person not the owner of the goods. The customer’s 
own receipt, therefore, covering his own goods, would not be 
a valid security m the hands of the bank. The bank would 
not, howeier, be under any obligation to the drawees with 
respect to the security, unless it should make a statement or 
representation which might be held to amount to a warranty, 
or unless there was fraud on the part of the bank. 

(3) The bills of lading received in exchange for the valid 
warehouse receipts would be validly acquired, but we do not 
think that sub-section 2 (a) of section 90 could be relied on 
in so far as the bill of lading is substituted for an invalid 
warehouse receipt. As regards the latter, the bank's rights 
depend on the written promise referred to. If this is suffi¬ 
cient to cover the acquisition of the bill of lading after the 
negotiation of the bill of exchange, it would, no doubt, be a 
valid security in the hands of the bank. 
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Warehouse Receipts Given undbe Ontario Mercantile 
Amendment Act. 

Question 573, —A private banker acquires security on 
wheat in the owner's possession, by a warehouse receipt which 
is valid under the Ontario Mercantile Amendment Act. The 
private banker thereupon endorses the receipt to a chartered 
bank aa security for an advance. Is the bank's security good, 
and, if not, how can it be made good ? 

Answer, —The bank would not, in such a case, acquire 
auy rights in the wheat. It can only get security on goods 
in the owner's possession m the manner authorized by the 
Bank At t. If the owner in the case mentioned were a person 
authorized to give security under section 88, the bank could 
make him a direct advance, on the endorsement or guarantee 
of the private banker, and take direct security under section 
88 . 


Section 88, Bank Act— Inapplicable to Pkivvte 
Bankers. 

Qu-cstion 57 4.—Would an assignment of merchandise to 
a pmate banking firm drawn m the form pio\ided m 
Schedule 0 to the Bank Act, 191d, hold good as against judg¬ 
ment creditors of the assignor? Does the ^aid form of secur¬ 
ity tome under the Bills of Sale Act and consequently require 
registration when taken by other than a chartered bank? 

Answer .—The provisions of the Bank Act are applicable 
onl) to chartered banks, and a private bank could not validly 
acquire unregistered security in the form of Schedule C of 
the Bank Act In the Province of Ontario a private banker 
is enabled to acquire warehouse receipt security under the 
provisions of an Act entitled “The Mercantile Amendment 
Act," but we do not know of any similar legislation m other 
provinces. 
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Security under Section 88 of the Bank Act— Provincial 
Registration. 

Question 575. —In section 85 of the Bank Act a lien 
acquired by a bank on ships is subject to the law of the 
Province, No mention of the Provincial laws is made in 
section 88. Must security taken under this section be regis¬ 
tered, if the Provincial laws require such registration 

Answer .—No. The powers given by the Bank Act under 
section 88 override any provisions in the Provincial Statutes 
respecting the registration of hens. 

Warehouse Receipt Security Acquired for an Overdraft 
without a “Written Promise/' 

Question 576. —A customer'^ account lias been overdrawn 
for some days, an advance by way of overdraft having beeh 
granted without having a written promise to give security. 
If a note is subsequently discounted, with a warehouse receipt 
attached for the purpose of covering the overdraft, is the 
bank’s title to the warehouse receipt good ? 

Answer. —On the bare statement of facts here submitted 
we would think that the warehouse receipt has not been validly 
acquired. It was not acquired when the loan was made, and 
there was no “ written promise ” to validate a transfer after 
the loan had been made. 

Security under Section 88 of the Bank Act—Written 
Promise to Give Security. 

Question 577. —In the fall of the year a firm of lumber¬ 
men make application to a bank for advances to be made 
during the ensuing winter, to enable them to carry on lumber¬ 
ing operations. 

The fima signB a written request, addressed to the bank, 
which reads, in effect, as follows: 

“We request you to advance us such money as may be 
necessary to enable us to get out about ten million feet of 
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lumber during the season 1900-1901; in consideration of the 
advances so to be made, we agree to give you security upon 
the logs or the timber or the product thereof, ^nd to furnish 
you upon demand, with a cove receipt therefor, or other 
security under the Bank Act 55 

At the time that this request is made, no money is 
advanced. 

During the winter, notes of the firm are discounted by 
the bank, and at different times during the season, as loge 
are drawn on to the shores of a certain lake, cove receipts and 
security under section 88 of the Bank Act are given. 

At the time the notes are negotiated there is no delivery 
of the security or written promise. 

The written promise is anterior to any advance. The 
cove receipts are not (ontempoi ancons with the negotiation 
of the notes, but subsequent. 

Is this method of procedure within the provisions of sec¬ 
tions 87, 88 and 90 of the Bank Act? 

Answer .—The form, although somewhat general in its 
terms, would, we think, be sufficient to support the after 
acquisition of the security mentioned m it. The logs or tim¬ 
ber which could be taken as security would he limited to the 
10,000,000 feet of lumber or Ihercabouts “got out ” by the 
customers during the season of 1000-1901, and the debt for 
which the security might be taken would be limited to 
advances made within the terms of the promise. 

Section 88 of the Bank Act—Effect of Promise to 
Give Security on Threshed Grain. 

Question 578 —May a bank take a “ promise to give secu¬ 
rity 99 on threshed grain, from a farmer to Becrne an advance 
under section 88, if the gram is still uncut and in the field? 
Would it be valid provided advance and promise are made on 
same date? 

Answer. —Yes, and security upon threshed grain after¬ 
wards taken in accordance with the promise would be valid, 
but the bank would acquire no claim upon the growing crop, 
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and would have no priority over other creditors in respect of 
the grain until it was actually cut and threshed, and the 
promise had been implemented by the actual giving of 
security. 

Note.—F or moneys advanced for the purchase of seed 
grain the bank may acquire a first and preferential claim 
upon the growing crop as well as the threshed grain, undei 
sub-section 10 of section 88. 

Security under Section 88 or the Bank Act—Advances 
on Live Stock. 

Question 579 .—Under the laws of Saskatchewan farmers 
have exemption from execution—four horses, four cattle, etc. 
("an a farmer lor the purpose of securing advances waive 
exemptions on his horses and give security upon them? If 
60 , must the security be by way of chattel mortgage in accord-* 
ance with the law of the Province of Saskatchewan? 

Answer .— (a) Yes, while giving the security may be 
legal, it might not be possible to enforce it if the farmer 
chooses to claim his exemptions, and it should, therefore, not 
be relied upon, (b) Y r es 

Section 90 o* hie Bank Act—Advances made in the 
Morning not 'Covered by Security until the After¬ 
noon. 

Question 580 .—Are the requirements of action 90 of the 
Bank Act fulfilled by the taking of securities under section 86 
of the Act, m the following manner and without any promise 
on the part of the client to give security. The advances to a 
grain commission merchant are made m the morning in the 
way of an overdraft, which is covered the same day at three 
o’clock by the discounting of drafts to which are attached 
bills of lading and warehouse receipts to the order of the 
bank. Would anyone be justified in arguing that in practice 
the advances and the taking of securities as stated above are 
made contemporaneously? 
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Answer *—It could, no doubt, be Argued that the making 
of advances in the morning and the taking of security in the 
afternoon is a substantial compliance with the terms of the 
Bank Act, but, since the point is not free from doubt, why 
take any chances, when by complying with the terms of the 
Bank Act, no risk whatever would be taken, that is, require 
from the borrower either before or at the time the advance 
is made a written agreement or undertaking to furnish the 
security in question. 

Insurance Cer nnoATEs Accompanying Bills of Lading— 

Form 

Question 581 .—A certificate of insurance is attached to 
a bill of lading Must this certificate be drawn in favour of 
the drawer of the relative bill of exchange, or maj it be in 
favour of the bank negotiating the draft’ Is either form of 
procedure legal ’ 

Answer —We do not think it is mate 1 rial to ^hom a 
marine certificate ot insurance is issued The loss under 
these certificates in usually made payable to a specified person 
or to his order, and if in case of loss the party holding the 
bill of lading holds a certificate of insurance whuh is origin¬ 
ally, or by endorsement, made pai able to himself, he is entitled 
to collect the insurance 

Inburance Pot icy on Goods Assigned tnder Section 88 
—Written Consent of Insurance Company jo 
Transfer or Property not Essential 

Question 582 —Under one of the clauses found in policies 
issued by fire insurance compamcb in Canada, any transfer 
or assignment of the property insured, without the written 
consent of the company, renders the policy void Does not 
this seriously affect the position ot banks taking security 
under section 88 9 Schedule C is in express terms an assign¬ 
ment of the goods. 

Answer .—The clause referred to would not apply to 
assignments under section 88, 
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The Supreme Court held in Peters v. Sovereign Fire 
Insurance Co. (1886), that such an assignment of the pro¬ 
perty as would render a policy void under this condition 
must be an absolute assignment of all the insured's interest 
therein, and that the clause in question is not to be read as 
forbidding the mortgaging of the property, where the insured 
retains an insurable interest. The case of an assignment 
under section 88 comes very clearly within the terms of this 
judgment, and if this is the only condition in the policy 
affecting the matter, notice of security given under section 88 
need not be given. 

In a later case, Salteria v. Citizens Ins. Co. (1894), the 
condition in the policy reads as follows: “ This policy shall 
not be assignable without the consent of the company . . .; 
all encumbrances effected by the insured must be notified 
within fifteen days thereof; in the event of any change in 
the title to the property insured the liability of the company 
shall henceforth cease.” A chattel mortgage covering the 
goods insured was afterwards given to a creditor, and in the 
chattel mortgage all policies upon the goods were assigned 
to the mortgagee. The court held that the policies were 
avoided by their transfer to the chattel mortgagee without 
the consent of the company, and also by the execution of the 
chattel mortgage which was held to constitute a “ change of 
title ” to the property. It was also held that want of notice 
of the chattel mortgage would, in view of the condition as to 
encumbrances, avoid the policy. 

In the latest case, Torrop v. Imperial Fire Ins. (7o.(1896), 
the clause on which the defence was rested made the policy 
void “if the said property Bhould be sold ot conveyed, or the 
interest of the parties therein changed.” The Supreme Court 
of Canada held that a bill of sale which had been given, 
although not an absolute transfer of the property, was a 
change of interest which avoided the policy under this condi¬ 
tion. 

With such conditions in the policy as existed in the last 
two cases, the giving of security under section 88 without the 
consent of the company, would probably avoid the policy. It 
is to be remembered, however, that in almost every instance 
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the loss, if any, under such policies is by their terms made 
payable to the bank holding the security, and under such 
circumstances no question could arise. 

In so far as insurance contracts in Ontario are concerned, 
where the statutory conditions govern, security under section 
88 would not contravene any of these, but in the other prov¬ 
inces it would depend entirely upon the particular language 
of the condition. 

This was a point in the last mentioned case which is of 
general interest. After giving the bill of sale above men¬ 
tioned the owner of the goods made a general assignment for 
the benefit of his creditors, by the terms of the assignment 
transferring to his assignee, among other things, all policies 
of insurance. The consent of the company to this assign¬ 
ment of the policies was not obtained, and this seems to have 
been regarded by the Supreme Court of Nova Scotia as a 
transfer m breach of the condition, which would have avoided 
the policy. 

Insurance Payable to a Bank "as its Interest may 
Appear/' 

Question 588 .—A bank holds security under section 88 
on beef, pork and cured meats. The insurance policy lodged 
with the bank covers beef, pork, cured meats, lard and lard 
pails, bacon sacks, salt, and all such other articles as are used 
in a pork packing establishment. The Iobb, if any, under the 
policy is made payable to the bank, “ as its interest appears.” 

A total loss by fire occurs. Can the bank retain the whole 
insurance? If not, what are its rights? 

Answer .— We think the insurance must be apportioned 
to the various itemB which it covers, and that the bank is 
entitled to receive the portions covering beef, pork and cured 
meats only. 

If the loss, if any, had been made payable to the bank 
absolutely, not limited to itB interests in the property, the 
bank could, doubtless, collect and retain the insurance. 
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Insurance on Peopertt Held as Secubity. 

Question 58\ —If a bank notifies a customer that it has 
assumed possession of goods assigned to it under section 88 
of the Bank Act—although allowing the goods to remain on 
the customer's premises—ought it to require a transfer of the 
insurance into its own name, or would the policies issued in 
favour of the customer—loss being payable to the bank—be 
sufficient to protect it, in case of fire ? 

Answer .—The fact that the bank has taken possession of 
goods assigned to it under section 88 should, as a matter of 
precaution, be notified to the insurance company, as it might 
be held to be a change material to the risk under the condi¬ 
tions of the policy, but notwithstanding the fact that the 
bank takes possession its interest is still that of a mortgagee, 
and the customer remains the a general owner.” 

Securities under Section 88 of the Bank Act. 

Question 585 .—A bank gives credit to a grain buyer, and 
arranges, for his convenience, to cash his grain tickets, taking 
a note and security under section 88 covering the grain, 
whenever the amount paid reaches a certain sum. Would it 
be best for the bank to open two accounts, one for the grain 
tickets paid, to be credited with the proceeds of notes when 
security is taken, the other for credits for proceeds of gram 
sold, and debits showing the application of the proceeds of the 
grain on the notes? Would the security in such a case be 
valid? 

Answer .—There might be same advantage, in the way of 
keeping a fuller record of transactions, in having two such 
accounts, but we do not think that the validity of the security 
would be affected thereby, one way or the other. That 
depends on all the facts in connection with the account, and 
the mere division of the entries could not make any difference. 

The payment of the customer’s grain tickets, assuming 
that he has not provided money in advance for the purpose, 
constitutes the loan, which is afterwards to be secured by 
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assignments under section 88. It is, therefore, essential that 
before paying any grain tickets the bank should hold from 
the customer a written promise to give security. 

Insurance on Hypothecated Goods. 

Question 586 .—A mercantile house holdB a policy of insur¬ 
ance covering goods in their possession, “ their own or held in 
trust or on commission for which they are responsible in case 
of loss.” The owner of certain goods stored with them take^ 
their warehouse receipt for these goods, for the purpose of 
borrowing on the same, and they assign to lnm this policy of 
insurance with the written consent of the company. If he 
borrows on the warehouse receipt from a bank and makes the 
loss, if any, under the policy payable to it, would tlie bank’s 
position as to the insurance he in order? 

Answer .—The transfer of the policy in the way described, 
if properly done, would, we think, make it a contract of insur¬ 
ance covering only the goods mentioned in the warehouse 
receipt, provided these are part of the goods which the polity 
originally covered, and the position of the owner and the bank 
would be the same as if the policy had been originally taken 
out by the owner, on his own goods alone. Under the word¬ 
ing quoted, the goods might have to be goods for the loss of 
which while stored with them the mercantile house would be 
responsible, to bring them within the policy. 

While we think the case put by our correspondent is fully 
covered by this answer, ve wish to say that in questions 
respecting fire insurance, very much depends upon the facts 
and the exact wording of the policies, endorsements, etc., and 
general questions may not describe these with sufficient exact¬ 
ness to ensure a correct reply. 

Use of Title “ Savings Bank " by a Trust or Loan 
Company. 

Question 587 .—Is a trust or loan company allowed to use 
the words “ Savings Bank ” in an advertisement ? If not, why 

not ? fS 

\ , 

C.B.P.— 21 
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Answer, —No. This is a contravention of section 156 of 
the Bank Act, which reads as follows: “ Every person using 
the word 6 bank ’ or the words f savings bank/ * banking 
company/ ‘ banking house/ c banking association' or ( bank¬ 
ing institution/ or any word or words of import equivalent 
thereto in any foreign language, in a sign or in an advertise¬ 
ment, or in a title to represent or describe his business or any 
part of his business without being authorized so to do by this 
Act, or by some other Act in force in that behalf, is guilty of 
an offence against this Act.” It is interesting to note that the 
words “ Savings bank ” were not inserted in this section until 
1913. The object of this provision is to prevent persons or 
companies from doing business under any name which might 
mislead the public into the belief that it was doing business 
with a chartered bank. 

“ Paid up Capital " — “ Rebehvb Fund " — “ Doubde 
Liability/' 

Question 588 .—Please give full explanation of the mean¬ 
ing of paid-up capital, and reserve. What is meant by double 
liability, as regards shareholders of a bank? 

Answer .—By paid-up capital is meant the amount paid in 
by subscribers in payment of the bank’s stock when it is issued. 
Bank stock cannot be subscribed at less than par and payment 
must be made m cash. If issued at a premium the par value 
only is counted as paid-up capital. The excess over par, if 
the stock is issued at a premium, can, by resolution of the 
directors, 'be set aside as a rest or reserve fund within the 
meaning of that expression in the Bank Act. If the bank 
earns a substantial amount over the dividends paid to share¬ 
holders, all expenses and bad and doubtful debts having been 
provided for, the directors can set aside Buch part of that 
surplus as they see fit into rest or reserve fund. The rest or 
reserve fund is not required by the Bank Act to be invested 
in any particular securities and can be intermingled with the 
general assets of the bank. 

Section 125 of the Bank Act tells exactly what double 
liability is, namely, that in the event of the property and 
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assets of the hank being insufficient to pay its debts and liabili¬ 
ties, each shareholder of the bank shall be liable for the 
deficiency to an amount equal to the par value of the shares 
held by him, in addition to any amount not paid up on such 
shares. 

Stock Transfers. 

Question 589. —(1) Is it legal for a person holding shares 
in a bank to transfer them to his own name in trust, and 
vice versa f 

(2) Can a firm transfer stock to one of the parties com- 
\ posing it and vice versa f 

(3) Can an attorney transfer stock to himBelf ? 

(4) Can the same person act as attorney in making a 
transfer and also as attorney for the transferee in accepting 
the same transfer ? 

(5) €an a shareholder transfer stock to any person, and 
accept it for the latter under power of attorney ? 

Answer .— (1) The first is quite in order. The party can 
transfer to himself in trust simply, or to himself in trust 
for some named person or fund. 

The converse case, of transferring trust shares to himself, 
might be legal, but the bank might be responsible to the 
cestui que trust if the transfer were wrongfully made. We 
think, notwithstanding the protection given by the Act as to 
trusts, banks cannot altogether avoid responsibility when 
they permit trustees to convert assets which are clearly trust 
property to their own use. 

(2) If all the members of the firm join, a transfer to one 
of the partners is quite in order, but there is the same objec¬ 
tion to one partner transferring partnership shares to himself, 
as there is to a trustee transferring to himself personally. 

There is no objection to the converse procedure. One 
partner holding stock can certainly transfer it to his firm. 

(3) This is no doubt legal, but it is open to the flame 
diffioalties as are involved in the transfer of trust stock to 
the trustee personally. The practice should not be permitted, 
unless the power of attorney expressly authorizes it by the 
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use of such a phrase as “ to transfer to himself or any other 
person.” Brokers m Toronto generally have some such 
phrase m their forms. 

(4) There is no objection to this. 

(5) This also seems to 110 quite proper. 

The only point we think that need8 to be carefully remem¬ 
bered in dealing with these matters is that an agent, attorney, 
trustee, or other person standing m a fiduciar} capacity, has 
no right to use this power for his own benefit without the 
express sanction of the parties concerned, and that it a hank 
lends itself to any act contrary to this principle, those who 
suffer may be able to fix responsibility upon it. 

Power o b Attorney Held uy Brokers At irorizing Bai\k 
Officers ro Transfer Bank Stock. 

f 

Question 590 .—Is the manager justified in acting on a 
power of attorney from a shareholder of the bank, which 
authorizes him to sell and transfer certain of its shares on 
behalf of the shareholder, and to receive the consideration 
money, etc., when the same is handed to him by a broker, 
with the request that the transfer be made to his nominee, 
the proceeds of the shares not being paid to the manager on 
behalf of the shareholders, but left to be deposited by the 
broker ? 

Ansuer .—We think that a bank officer would not be 
]ustificd in acting on sudi a power of attorney in the way 
mentioned If as a matter of fait the shareholder did not 
get the proceeds from the broker, the officer acting as attor¬ 
ney would probabl) be responsible to him therefor, unless he 
could show that the broker had authority from the shareholder 
to recene the money. 

It is not unusual for suih powers of attorney to be given, 
but we think the banker should require in every case that 
they should be accompanied by a letter from the shareholder, 
indicating how they are to be used. 
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New Stock Issued by a Bans. —Allotment to j^xecutorb 
Who are Not Authorized to Invest More Money in 
Bans Stocks. 

Question 501. —The trustees of an estate are entitled to 
an allotment of new stock about to be issued by a bank, at a 
price which would give them considerable profit^ but they 
are debarred by the terms of the trust from investing further 
moneys in bank stocks. Is there anything in the Bank Act 
which would authorize their disposing of their rights to the 
new shares, or are they under any disqualification as trustees 
in this respect? 

Answer. —Leaving out of consideration the right of the 
directors to make regulations respecting the transfer of shares, 
which would not be likely to affect the question, no special 
authority in the Act is necessary to enable shareholders to sell 
their rights to the new shares, and trustees have the same 
power in this respect as other shareholders, which they would, 
we think, be bound to exercise. 

Bank Stocks Held "in Trust”—Trustees and the 
Double Liability. 

Question 592. —A trustee accepts a transfer of stock in a 
bank, describing himself as a trustee but without stating for 
whom. In ca9e there should be a call for the double liability 
would he be personally responsible 

Answer. —Yes. See section 125, sub-section 2 of the 

Bank Act. 

Pension Fund—Investment in Bank Stock—Double 
Liability. 

Question 593. —Where investment is made in bank stock 
of ^ part of officers pension fund of a bank, in event of the 
failure of that bank, on whom would the double liability call 
be made in respect to such shares? 
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Answer .—The double liability would have to be paid out 
of other investments of the pension fund until exhausted. 

Government Bane Statement—Dibeotoes' Liability. 

Question 59J +.—Can you inform me why the wording in 
the bank returns to the government in regard to directors' 
liabilities was changed from 

“ Aggregate amount of loans to and liabilities, direct 
and indirect, or directors and firms and partnerships in 
which they or any of them have any interest," 

to the present wording, viz.: 

“Aggregate amount of loans to directors or firms of 
which they are partners." 

It has been suggested that the latter refers only to the direct* 
liability of directors, or firms of which they are partners, and 
not to the indirect, as it is contended there is a difference 
between making a loan to a party or firm and discounting 
business paper for them. 

Those who hold the other view do not consider there is 
any difference, and that the latter form of return requires 
just the same information former ones called for. 

Answer .—The change in the government statement 
respecting directors’ liabilities was adopted, we believe, on the 
ground that it was not reasonable to show the “indirect" 
liabilities of directors, and that a bank should not be exposed 
to criticism merely because it took the precaution of requir¬ 
ing a good endorsement on its loans, even if this endorsement 
were one of its own directors. 

As to the difference between the meaning of the present 
phrase and that previously used, the chief difference is, that 
where a director (or his firm) is liable on paper which has 
been discounted for other parties, it is not now shown as part 
of the directors' liability. This, however, is quite distinct 
from the question raised, as to whether, under the present 
clause, business paper discounted for directors should be 



0 AH ADI AN BANKING PRACTICE. 


m 


shown. No doubt the discounting of such paper is not, speak¬ 
ing strictly, a loan, but it is so regarded and spoken of in 
ordinary language, and we think that business paper dis¬ 
counted for a director or his firm should be shown as a lia¬ 
bility. We believe that to be the general practice. 

Unclaimed Dividends. 

Question 595. —Section 114 of the Bank Act requires a 
return to be made annually of all dividends which have 
remained unpaid beyond five years. Are not such dividends, 
as arrears of interest, outlawed in many of the provinces under 
provisions respecting prescription ? 

Answer. —Under sections 92 and 57 (5) of the Bank Act 
the liability of the bank to repay moneys deposited,, with the 
interest, if any, and to pay dividends declared on its capital 
stock, is exempt from the operation of the Statute of Limita¬ 
tions or any law relating to prescription. These clauses are 
retroactive. 

Power of Provincial Legislatures to Tax Banks. 

Question 596. —Under what authority does the Provincial 
Government tax banks ? 

Answer. —Section 92, sub-section 2 of the British North 
America Act gives the Provincial Legislature the exclusive 
right to make laws in relation to “ direct taxation within the 
Province m order to the raising of a revenue for provincial 
purposes.” See also the well-known case of Bank of Toronto 
v. Lambe, 12 A.C. 575, in which it was decided that the 
Provincial Legislature has the power to tax banks. 

Powers of Quebec Municipalities to Tax Banks. 

Question 597 .—Has a town corporation in the Province 
of Quebec power to levy a business tax on banks? 

Answer. —We are advised that the Municipal Act of the 
Province of Quebec does not give town coffprations power to 
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impo&e a business tax ou banks, and that if there is no refer¬ 
ence to such a right in the town’s charter, authority would 
have to be obtained from the Legislature. 

Section 76 of the Bank Act — Deposit of Title Deeds 
With Promise to Execute Mobtgage. 

Question 598. —A borrower when obtaining a loan from a 
bank offers to leave with the bank the title deeds to his pro¬ 
perty, and a written undertaking that if he fails to pay the 
loan at maturity he will mortgage the property and retire the 
loan from that source. Would the acceptance of this proposal 
be a contravention of section 76, sub-section 2, clause (c) of 
the Bank Act? 

Answer .—The acceptance of such a proposal would be a 
contravention of section 76, sub-section 2 (c) of the Bank 
Act. The bank, by virtue of the deposit of title deeds/ 
could not lay claim to any security therein. 

Sections 95 (3) of the Bank Act. Provincial Law 
Regulating Capacity to Operate Bank Account. 

Question 599 .—Referring to section 95 (3), Bank Act, 
is there a law in any of the Provinces which prohibits deposits 
of the kind mentioned ? Which Provinces are concerned ? 
Presumably the law would relate to minors. 

Answer .—We do not know of any provincial law which 
evpressly prohibits or restricts persons depositing money in 
and withdrawing same from a bank, except the Province of 
Quebec, where the following persons are deemed incapable of 
contracting (which probably includes depositing money in 
and withdrawing it from a bank), viz: minors, interdicted 
persons, married women (unless legally separate as to pro¬ 
perty with the right of administration), persons insane or suf¬ 
fering temporary derangement of intellect, and persons 
affected by civil degradation. In the other Provinces, $ee 
Freeman v. Bank of Montreal, 26 O.L.R. 451. 
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KBTS AND COEBIXATIONB OF BflANCH BANK LODGED WITH 

Anothbb Bank. 

* 

Question 600 .—The manager and accountant of a bank 
band to another bank in the same city a sealed package repre¬ 
sented to contain duplicate keys and combinations of all the 
locks in the office, with the request that they be held in safe¬ 
keeping, and delivered only on the joint order of officials 
acting as manager and accountant respectively, who may be 
in charge at any time. In case of the absence or incapacity 
of manager or accountant or both, would the custodian be justi¬ 
fied in delivering the package to other officials who might for 
the purpose claim to be acting? If so, would not either of 
the applicants be greatly assisted in obtaining fraudulent 
possession of keys or combinations? 

Answer .—We think that the bank holding the package 
would only be justified in delivering the same strictly within 
tire terms of the conditions on which it was lodged—that is 
“ on the joint order of the officers acting as manager and 
accountant who may be in charge at any time.” As to who 
should be considered to be acting in these capacities is a ques¬ 
tion of fact depending altogether on the circumstances of the 
particular case, and it would be impossible to express an 
opinion without knowing all the circumstances. If the officials 
claiming the package are, as a matter of fact, acting as man¬ 
ager and accountant, and in charge at the time, they are 
entitled to the parcel; if not, they are not entitled to it, 

Banking Practice—Checking Teller's Cash. 

Question 601. —Is it the proper practice for a branch 
manager to count the teller's cash for the day before it has 
been made up and listed in the cash book by the teller? Can 
the teller properly refuse to continue to handle the cash if the 
manager takes possession of it before the same has made up 
and listed ? 

Answer .—To count the teller's cash before it is made up 
and listed by him is an effective check an^jk perfectly proper 
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practice, but the examination should be carried out in the 
presence and under the actual observation of the teller him¬ 
self. He could properly refuse to be responsible for the cash 
if the taking possession of it by the manager means that it 
is taken out of his hands and from under his continuous 
observation. 

Delivery of Money Parcel after Banking Houbb. 

Question 602 .—The agent of an express company, with 
which a special contract exists, brings to the bank office at 
5 p.m a parcel of money, and requests the one officer whom 
ho finds there, to take delivery. This is declined as the safe 
(which has a time lock) is closed. Is the express company 
relieved from liability because of this tender of delivery? 

Answer .—When the company makes a tender of delivery 
at the proper time, in a proper place, to a proper officer of the * 
bank, in accordance with the terms of the special contract, its 
liability under that contract would probably be no longer in 
force, and the company would only be liable thereafter for the 
ordinary care of a bailee. We do not think, however, that a 
tender of delivery such as that described comes within the 
above conditions^ and we are of opinion the company’s liability 
continues as if the tender had not been made. 

Money Parcel Receipted for by Express Agent in 
Bank's Own Office. 

Question 603 .—If a parcel of money is receipted for by 
the local agent of an express company m a bank’s own office 
would the express company be legally responsible' for the 
loss if the money should be lost or stolen while being con¬ 
veyed by the local agent from the bank to his own office ? No 
special authority from the express company is held authorizing 
the local agent to call at the bank and receipt for such parcels. 

Answer .— Without being advised of the extent of the local 
agent's authority, and the regular course of dealing, know¬ 
ledge of which could be brought home to the company, it is 
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impossible to express an opinion as to the liability of the 
company under the circumstances stated in the question. If 
it was beyond the scope of the agent's authority the company 
is not liable. The answer to the question would depend upon 
the course of dealing between the bank and the company, and 
upon the real authority of the agent, or upon the authority 
which it might he held the company/had held out as possessed 
by him. 

Money Found in the Public Department of a Bank. 

Question 60 —A small sum has been found on the floor 
of the bank outside the counter. The party finding it has 
handed it to the manager, stating that he will consider him¬ 
self entitled to the money in the event of its being unclaimed. 
Has he a legal right to it or should the money be retained by 
the bank? 

Answer .—The money Bhould be returned to the finder 
unless the true owner turns up. 

Registration of Partnerships—Ontario. 

Question 605 .—What is the law governing the registration 
of business names such as: Jones & Jones; the Jones Com¬ 
pany; Jones & Brothers; Jones & Company; the Jones Pub¬ 
lishing Company? 

Are there any penalties in the Province of Ontario for 
carrying on business under names such as any of these with¬ 
out registration? If there are penalties is the law enforced? 

Answer .—The law regarding partnerships varies in the 
different provinces. In Ontario all partnerships for trading 
or commercial purposes (as distinguished from non-trading 
partnerships like a firm of accountants) must be registered 
except associations of individuals for the manufacture of 
butter or cheese and contributing produce from their dairies 
for #iat purpose, the object of registration being to inform 
persons who may deal with the partnership of the parties 
composing it. The penalty in Ontario for iiWregistTation is 
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$100 to each member. We have no means of knowing whether 
the penalties are enforced or not. 

What Constitutes Partnership—Registration, 

Question 606 .—Should a private banking firm., whose 
business is confined strictly to private banking, register a 
certificate of the co-partnership, under cap. 152, R, S. 0.? 

Amtwer. —The answer to this question depends upon 
whether a private banking firm is “ a partnership for trading 
purposes” within the meaning of the statute. The statute 
is a remedial one, and both by the rules of construction 
adopted by the court and by the express provisions of the 
Interpretation Act, it should receive ‘‘ Buch fair, large and 
liberal construction and interpretation as will best ensure 
the attainment of the object of the Act.” The object of the 
Act is, of course, to inform persons dealing with partnership*s 
of the names of the partners, and the changes in or dissolu¬ 
tion of the firm. It is confined to “partnerships for trading, 
manufacturing or mining purposes.” There are doubtless 
good reasons why it did not include partnerships of every 
kind, and no doubt in ascertaining what is a partnership for 
the purposes mentioned in the Act, the fair, large and liberal 
construction and interpretation referred to must be applied. 

in an English ease in which the question of what was an 
occupation of a house for the purpose of trading came up, 
the court used these words:— 

“ Undoubtedly, if we are to take the term 4 for the pur¬ 
poses of trade* as relating only to the business of buying and 
belling, no one can say that there is any buying or selling in 
carrying on the business of a telegraph company. It was 
never the intention of the legislature so to limit the meaning 
of the word ‘trade/ Tt is only the literal meaning of the 
word which is to be regarded. In literature of all descrip¬ 
tions, both in prose and verse, we find that the word ‘ trade , 
is often used in a much more extensive signification than to 
indicate merely the operations or occupation of buying and 
selling.” 
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In illustrating their meaning the court further adds, “ A 
banker’s is a shop . * . and there again there is nothing 
like buying and selling as generally understood, but it is a 
trade or business of a description quite mi generis” 

In this case the court held that the business of a telegraph 
company was “ for purposes of trade,” within the meaning of 
the Act, and we think that the court here would hold that a 
private banking partnership is a partnership for trading pur¬ 
poses within the meaning of our Act, and therefore the firm 
should register the partnership declaration required by the 
Act. ' 

Restriction in a Deed of Partnership. 

Question 607. — If by the terms of the deed of partnership 
special restrictions are fixed as to the mode in which the 
partnership may be bound, would these affect the bank in the 
absence of actual notice. 

Answer .—We think that the bank would not be bound by 
these restrictions unless it has actual notice. 


Liability of an Agent for Transactions on the Com¬ 
pany's Behalf. 

Question 60S .— Is the properly authorized agent or official 
of any company personally liable for transactions on the com¬ 
pany's behalf which are within his powers? 

Answer.—We do not think an agent is liable under the 
circumstances mentioned. 

Joint Stock Companies—Limitation of Borrowing 
Powers. 

Question 609 .—Section 69, sub-section 2 of the Companies 
Act says: “ Nothing in this section contained shall limit or 
restrict the borrowing of money by the company on bills of 
exchange or promissory notes made, drawn, accepted or 
endorsed on behalf of the company.” As Cheque is a bill of 
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exchange within the meaning of the Bills of Exchange Act, 
Would not a bank be justified in advancing money to a com¬ 
pany in the form of an overdraft, provided always that they 
had the account covered before surrendering the cheques ? 

Answer .—We do not think that the provisions of the Com¬ 
panies Act respecting the borrowing powers of joint stock 
companies would cover an overdraft; that is not borrowing on 
a bill of exchange, in the sense referred to by the Act. 
Although an overdraft is created by the company drawing 
cheques (which are bills of exchange) upon the bank, they 
cannot be said to be borrowing on these cheques, because when 
a cheque for which there are no funds is paid the amount 
thereof becomes a direct loan to the company, and the cheque 
plays no further part in it. 

Bbitish Columbia Companies—Statutory Borbowina 
Restrictions. 

Question 610 .—I have always understood that British 
Columbia companies cannot borrow from a bank in excess of 
the paid-up capital. Is this correct? If so, would a special 
resolution of the shareholders authorizing borrowing in excess 
of paid-up capital be sufficient authority for a bank to advance 
money over and above the amount of paid-up capital? I am 
unable to find any provision in Companies Act restricting 
borrowings to amount of paid-up capital. Can you inform 
me on this subject? 

Answer .—The restriction referred to is imposed in para¬ 
graph 72 of Table A appended to the British Columbia Com¬ 
panies Act, which prescribes that current borrowings made by 
the directors must not exceed the issued share capital unless 
sanction has been given by the company at a general meeting 
of shareholders. 

Debentures Issued without Coupons. 

Question 611 .—A trading company makes an issue of 
debentures, secured by mortgage, over all its property, to 
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which debentures no coupons are attached. Apart from the 
question of the value of the property of the company, would 
such issue be looked upon as a desirable security for advances 
by a bank ? If not, why not ? 

Answer .— It is not made quite clear whether the question 
has relation to the fact that the debentures are those of a trad¬ 
ing company, or to the fact that no coupons are attached. 

As to the former we do not think that the debentures of a 
trading company are good security for the bank, for the reason 
that they are usually extremely difficult to sell. 

As to the point of their not having coupons for the interest, 
that might or might not be a serious objection. It would, no 
doubt, in any case impair their selling value, for people would 
in such case have to send the debentures every time they 
wished to collect the interest, and if they were payable at a 
distance from the place where the holder resided, thiB might 
be quite a serious item. We do not, however, see any other 
objection from this point of view. 

Shareholder's Rights to Inspect the Books of a 
Corporation. 

Question 612 .—Has a shareholder in a bank or corporation 
a Tight to see the minutes of the board meetings ? 

Answer. —No. As far as shareholders in banks are con¬ 
cerned they have no right to see any of the books of the bank. 
Shareholders in other joint stock companies have certain 
rights, which so far as Dominion incorporations are concerned 
are indicated in section 91 of the Companies Act. 

Joint Stock Company — Transfer of Shares without 
Directors' Consent. 

Question 613 .—The by-laws of a joint stock company for¬ 
bid the transfer of stock by shareholders without the consent 
of the directors. Would a transfer of paid-up stock be valid 
if made in the absence of such consent, or in the case of its 
refusal? 
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Would your answer also apply in the case of stock not fully 
paid up ? 

Answer .—In the case of stock on which there is a liability 
we think that under such a by-law the directors might refuse 
to permit the transfer; but they cannot act capriciously; they 
must accept a transferee who is in good financial standing, 
and can refuse only on substantial grounds. 

If the stock is fully paid up, and no further liability exists, 
the directors would not, we think, be able to prevent the trans¬ 
fer, notwithstanding the by-law, unless under very special 
circumstances. 

The law on these points is fully discussed in Smith v. 
Bank of Nova Stotia, (1883), 8 S. C. Can. 558, in which the 
right of a shareholder in a bank to transfer partially paid 
stock to a solvent transferee without the consent of the direc¬ 
tors is involved. 

Chattel Mortgage on Growing Chops where Land Mort¬ 
gaged TO ANOTHER PARTY. 

Question 61 If. —Jones’s farm is mortgaged to a loan com¬ 
pany, and his growing cropi, are covered by a chattel mortgage 
to a private banker. The loan company take proceedings to 
sell the farm. Will the chattel mortgage hold good against 
them or can the company take the 1 crop without paying the 
private banker ? 

Answer, — The law on this subject is clearly settled in 
Ontario by the case of Bloomfield v. Hellyer, reported in 
Appeal Reports, vol. 22, p. 232, the head note of which is as 
follows: 

“ A mortgagor after default is, as far as crops growing 
"upon the mortgaged land arc concerned, in the position of a 
"tenant at sufferance, and cannot by giving a chattel mort¬ 
gage upon the crops confer a title thereto, upon the chattel 
" mortgage to the prejudice of the mortgagee of the land, or 
“ any one claiming under him, who has entered into possession 
“ of the land before the crop is harvested.” 
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The result of this decision is that the mortgagor can by 
chattel mortgage grant to the chattel mortgagee only such 
interest in the growing crops as he himself has, and, as this 
interest is subject to the right of the mortgagee of the land 
to enter, upon default, and take possession of the land, includ¬ 
ing the crops, the chattel mortgagee would have no claim 
against the mortgagee of the land, because he took possession 
and removed the crops. 

Liability op Vessel Owner for Cost of Cargo Purchased 
by the Master of the Vessel. 

Question 615 .—Can a master of a schooner, not being 
owner or part owner, make a vessel liable for the cost of a 
cargo of grain ? If he buys a cargo, giving in payment a draft 
on a third party not interested in the vessel, can the holder in 
the event of dishonour look to the vessel or her owners ? 

Answer .—We think the master has no power to make the 
vessel liable for the cost of purchasing a cargo. 

Trust Fundb Deposited in a Private Bank. 

Question 616 .—A solicitor or trustee deposits a client’s 
money in a private bank, without instructions from the parties 
interested. In case of loss would he be held personally respon¬ 
sible ? 

Answer .—This would depend altogether on the facts. If, 
e.g there were no better place of deposit available, and the 
alternative would be to retain the money in his own house at 
risk of robbery, and if the other circumstances made the course 
one which any prudent man may adopt in dealing with his 
own money, the .trustee would probably not be under personal 
responsibility. 


Trust Companies. 

Question 617 .—Why do trust companies in Canada require 
such large paid-up capitals? How do they employ their 
money ? 


C 3 J *.—22 
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Answer . —Trust companies doubtless find that their busi¬ 
ness and credits are best subserved by having large capitals, 
and paid-up rather than partially paid, because of the liability 
attached to the latter. The Government returns show that 
investments are made of the capital. 

Deposits Payable After Notice. 

Question 61S. —(a) When a bank supplies a savings 
depositor with special savings department cheques, does not 
the deposit practically become payable on demand ? 

(b) If so, is the bank justified in including such deposits 
among “ deposits payable after notice ” in its returns to the 
Government or does doing so amount to sending a mislead¬ 
ing, if not false, return. 

(c) If there is a difference between such savings deposits 
and ordinary current accounts, please explain it. 

Answer. — (a) No. The mere furnishing of special savings 
department cheques for withdrawal purposes does not of itself 
imply that the deposits will be repaid on demand, as the rules 
and regulations applicable to the account, and which form 
the contract between the parties, would still govern. 

(b) Such deposits are properly treated as deposits pay¬ 
able after notice. 

(c) The difference between deposits in the savings bank 
department and deposits in ordinary current account is that 
with regard to the former the banks reserve under the rules 
and regulations of the department the right to require a 
specific notice—usually 15 days—of withdrawal, while cur¬ 
rent account deposits are payable on demand. 

Annual Liquidation of Bank Loans. 

Question 619. —Why does a bank like firms to clear up 
their loanB annually when said firms are showing a regular 
increase in their net surplus ? 

Answer. —Annual liquidation of liabilities not only demon¬ 
strates to a bank its customers’ ability to pay, but also 
obviates the locking up, in fixed or dead loans, of banking 



CANADIAN BANKING PRACTICE. 


m 

capital, which should always he kept turning over and as liquid 
as possible. 

Call Loans—New York Market. 

Question 620 .—“ Call loans, New York Market.” What 
is the meaning of the expression, “ Call loans at 3 per cent. ?” 
Does it mean that the money must be paid whenever demand 
is made ? Is the interest calculated at 3 per cent, per annum 
for the actual number of days the loan is outstanding, or does 
it mean that the borrower must pay 3 per cent, of the 
principal regardless of the time the loan was out? Can a 
borrower in such a transaction by paying an exorbitant rate 
obtain as of right an extension? 

Answer .— The expression means that the rate of interest 
being charged on loans repayable “ at call,” i.e., on demand, is 
3 per cent, per annum. The money must be paid when 
demand is made at the option of the lender. The interest iB 
calculated for the number of days during which the loan has 
been current. A borrower “ at call ” cannot claim any exten¬ 
sion as of right; if he could the loan would lose its distinctive 
character. 

“ Index Number/' 

Question 621. —Please explain the meaning of the 
“ Index” number, to which allusions are frequently made in 
financial papers. It apparently refers to the price of commo¬ 
dities. 

Answer .—It is made up by adding the prices of certain 
quantities of the principal staple commodities, and is used 
for the purpose of comparing the variation of values from 
time to time. 


Books on Banking Law. 

Question 622 .—What are the principal publications bear¬ 
ing on the law of banking in Canada, and giving legal deci¬ 
sions, etc. ? 

Answer .—The standard works on Canadian banking law 
are Falconbridge’s “ Banking and Bills of Exchange ” (Can¬ 
ada Law Book Co.), and Madaren's "Banks and Banking” 
and “Bills, Notes and Cheques ” (The Carswell Co., Ltd.). 




APPENDIX 


BY-LAWS 

OF THE CANADIAN BANKERS’ ASSOCIATION. 


Article 1—Definitions. 

In the following by-laws, unless there be something In the 
subject or context Inconsistent therewith, the words; 

1. “The association" shall mean “The Canadian Bankers' 
Association " Incorporated by special Act of the Parliament of 
Canada (63 and 64 Vlct. chap. 93). 

2. “ The executive council,” or “ The council ” shall mean 
“The executive council of the Canadian Bankers’ Association" 

3. “Members" shall mean “members of The Canadian 
Bankers' Association.'' 

4. “Journal" shall mean the "Journal of The Canadian 
Bankers’ Association." 

5. " Person " Bhall include “ any body corporate and politic." 

Article 2.—General Meetings. 

1. The annual general meeting of the association shall be 
held on the second Thursday of the month of November in each 
year, at such time and at such place as the executive council 
may determine 

2. Special general meetings of the association may be con¬ 
vened at any time by the president, and may also be convened 
by the president, or secretary-treasurer on the written requisi¬ 
tion of at least five members of the association. 

3. Any such requisition, and the notice calling any Bpeclal 
general meeting, shall specify the object of the meeting. The 
requisition shall he signed by the members making the same, 
and shall be deposited at the office of the secretary-treasurer. 
It may consist of several documents in like form, each signed 
by one or more of the requisitionlBts. The meeting must be 
convened for the purposes specified In the requisition. 

4. In case the president or secretary-treasurer for seven 
days after the deposit of Buch requisition falls to give notice of 
the special general meeting, the requisitlonists may themselves 
give notice of the meeting which shall be held within six weeks 
after the deposit of the requisition thereto^ 
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5. Special general meetings shall be held at such time and 
place as shall be mentioned In the notice calling the same. 


Article 3.—Proceedings at Meetings. 

1. The business of the annual general meeting shall be to 
receive and consider the statement of receipts and disburse¬ 
ments, the balance sheet, and the report of the secretary, and 
of the auditors, to elect through the representatives or proxies 
of the members of the Association from among the chief execu¬ 
tive officers (as defined by charter of Incorporation) of the said 
members a president, four vice-presidents, and seventeen coun¬ 
cillors, all of whom shall hold office until the next annual gen¬ 
eral meeting, or until their successors are appointed. Honorary 
presidents of the association, not exceeeding four In number, 
may also be elected who shall hold office until the next annual 
general meeting after their election. 

At any annual general meeting of the association any busi¬ 
ness may be transacted. 

2. At any special general meeting of the association only 
such business shall be transacted as Is mentioned In the notice 
calling such special general meeting. 

3. At any annual or special general meeting seven persons 
personally present and duly representing members of the 
association shall be a quorum for the choice of a chairman, and 
the adjournment of the meeting. No business shall be trans¬ 
acted at any general meeting unless the quorum requisite be 
present at the commencement of the business. 

4. If within half an hour from the time appointed for the 
meeting a quorum is not present, the meeting, if convened upon 
requisition as aforesaid, shall be dissolved; but in any other 
case it shall stand adjourned to the same day in the next week, 
at the same time and place, and if at such adjourned meeting a 
quorum is not present, it shall be adjourned sine die. 

5. Every question submitted to a meeting shall be decided, in 
the first instance, by a show of hands, and in the case of an 
equality of votes the chairman Bhall, both on show of hands and 
at the poll, have a casting vote in addition to the vote or votes 
to which he may be entitled as a chief executive officer of a 
member. 

6. At any meeting, unless a poll is demanded by the chair¬ 
man or by at least five executive officers, a declaration by the 
chairman that a resolution has been carried, or carried by a 
particular majority, or lost or not carried by a particular 
majority, and an entry to that effect in the book of proceedings 
of the association shall be conclusive evidence of the fact with¬ 
out proof of the number or proportion of the votes recorded in 
favour of or against such resolution. 
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7. If a poll la demanded aa aforesaid, It shall he taken In 
such manner and at each time and place as the chairman of the 
meeting directs. 

8. The demand for a poll shall not prevent the continuance 
of a meeting for the transaction of any business other than the 
question on which a poll has been demanded. 

Article 4.—Executive Council. 

1. The executive council of the association shall consist of 
the president and vice-presidents, and the seventeen councillors 
aforesaid, and five shall form a quorum for the transaction of 
business. 

2. No business Bhall be transacted at any meeeting of the 
executive council unless the quorum requisite be present at the 
commencement of the business. 

3. The honorary presidents shall also have seatB on the execu¬ 
tive council, but shall not be entitled to vote. 

Article 5 —Meltings of Executive Council. 

1 The executive council may meet together for the despatch 
of business, adjourn and otherwise regulate its meetings, as It, 
by resolution or otherwise, may determine from time to time 

2 The Secretary^Treasurer shall at any time at the request 
of the President or any two vice-presidents or any other three 
members of the Executive Council convene a meeting of the 
council provided, however, that no business shall be transacted 
at a meeting called at the request of three members of the 
Executive Council unless the notice calling the meeting specifies 
In general terms that such business will bo transacted thereat, 
but this provision shall not apply to any meeting called at the 
request of the President or any two vice-presidents 

Arttclf 6—Votes or Members and Associates 

1 At all meetings ot the association and of the executive 
council on a show of hands every member represented In per¬ 
son shall have one vote, and upon a poll every member repre¬ 
sented in person or by proxy shall have one vote The chair¬ 
man shall, in addition to any vote he may have as chief execu¬ 
tive officer or proxy, have a casting vote in case of a tie. 

2. Each associate shall also have one vote on all subjects 
except the following, on which members only shall be permitted 
to vote:— 

(a) Election of officers, 

(b) Action relating to proposed legislation, 

(c) By-laws, 

(d) Adding to, or amending the charter, 

(e) All other subjects on which general action by the mem¬ 
bers is contemplated. 
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1 All votes may be given either personally by the chief 
executive officer of a member or by a duly authorised represen¬ 
tative. 


4. Any member, not represented at a meeting of the associa¬ 
tion or executive council by one of the officers named In section 
8 of the charter of Incorporation may vote by proxy. 

6. A duly authorized representative may be appointed In 
writing by the chief executive officer of the member to be repre¬ 
sented, or by means of a telegram from the same official. 


Article 7 —Notrce of Meetings. 

1. Thirty days' notice shall be given of every general meet¬ 
ing of the association whether annual or special. 

2. With the consent in writing of two-thirds of the members, 
a special general meeting may be convened by a shorter notice, 
and in any manner they think fit. 

3 Any notice of meeting or any other notice authorized or 
required to be given to any member of the association shall be 
deemed sufficiently given, If sent through the poBt office in at 
prepaid envelope or wrapper to the head office of any such mem¬ 
ber, addressed to such member or to the general manager, or 
cashier of such member, and in the case of the Bank of British 
North America, through its chief office in the City of Montreal, 
addressed to it or to its general manager; and any notice sent by 
post shall be deemed to have been given on the day following 
that on which the envelope or wrapper containing the same was 
posted and deposited in the post office, and in proving the giving 
of such notice, It Bhall be sufficient to prove that the envelope 
or wrapper containing the notice was properly addressed and 
mailed. 

4. Any notice authorized or required to be given to any mem¬ 
ber of the executive council may he sent by the secretary-treas¬ 
urer by hand, or through the post office, or by telegraph, or in 
any other manner which the council may prescribe. 

5. Any notice authorized or required to be given to any 
associate as Buch shall be sufficiently given, if given by adver¬ 
tisement once published in a newspaper in the cities of Mont¬ 
real and Toronto. 

6. Where a given number of days' notice, or notice extend¬ 
ing over any period, 1 b required to be given, the day of Bervlce 
shall, unless It Is otherwise provided, be counted In Buch num¬ 
ber of days or period. 

7. The accidental omission to give any Buch notice to any of 
the members shall not invalidate any resolution passed at any 
such meeting. 
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Aeticle 8.—Powms of Emcuim Council. 

It Is hereby expressly declared that the executive council 
shall have the following powers, that Is to say, power 

1. To take such steps as ft thinks fit to carry Into effect any 
agreement between the association and another party. 

2. To appoint and at Its discretion remove or suspend such 
secretaries, clerks, agents, solicitors and servants for permanent, 
temporary, or special services, as it may from time to time 
think fit, and to determine t&elr powers and duties, and fix their 
salaries or emoluments, and to require security in such Instances 
and to such amount as it thinks fit. 

3 To Institute, conduct, defend, compound, or abandon any 
legal proceedings by and against the association, or Its officers, 
or otherwise concerning the affairs of the association, and also to 
compound and allow time for payment or satisfaction of any 
debts due, or of any claims or demands by or against the 
association. 

4. To refer any claims or demands by or against the associa¬ 
tion to arbitration, and observe and perform the awards 

5 To determine who shall be entitled to sign bills, notes, 
receipts, acceptances, endorsements, cheques, releases, contracts, 
and documents on behalf of the association. 

6 From time to time to provide for the management of the 
affairs of the association abroad or In any special locality in 
such manner as it thinks fit, and In particular to appoint any 
persons to be the attorneys, agents or solicitors of the associa¬ 
tion with such powers and upon such terms as may be thought 
fit, and also to engage counsel where such services may be needed 

7 To enter into all such negotiations and contracts, and 
rescind and vary all such contracts, and execute and do all such 
acts, deeds, and things In the name and behalf of the associa¬ 
tion as it may consider expedient for or In relation to any of 
the matters aforesaid, or otherwise for the purpose of the 
association. 

8 From time to time to repeal, amend or add to any of the 
by-laws of the association, except those relating to dues, to the 
curator and Mb duties, and to the circulation, but every such 
repeal, amendment or addition shall only have force until the 
next annual general meeting of the association, and If not con¬ 
firmed thereat shall thereupon cease to have foroe. 
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Article 9.—By-laws. 

Notices of proposed amendments to the by-laws of the associa¬ 
tion are to be submitted to the secretary-treasurer as follows: 

Ca) In the case of a general meeting, five weeks before such 
meeting. 

(b) In the case of a meeting of the executive council, one 
week before such meeting and the secretary-treasurer 
shall forward to every member of the association a copy 
of such proposed amendment before or at the same time 
the notices of such meeting are despatched. 


Article 10. —Secretary-Treasurer. 

1. The executive council shall have power from time to time 
to appoint a secretary-treasurer, and to remove him from office, 
and to fix his remuneration and the terms of hlB engagement. 

2. The executive council may appoint an assistant secretary- 
treasurer or acting secretary-treasurer, who Bhall for the pur¬ 
poses of these presents, be deemed to be the secretary-treasurer. 

3. The Becretary-tieasurer shall make and have charge of all 
records of the association and of the executive council. He shall 
have charge of the offices and property of the association, and 
have supervision of all subordinate officers and employees. He 
shall furnish upon request information on any subject within his 
jurisdiction to the executive council. He shall make report to 
the executive council of the conduct of his office. He Bhall per¬ 
form all duties imposed upon him by the by-lawB and Bhall be 
subject to the direction of the executive council. 

He shall collect all dues, receive and account for all moneyB 
due to the association, pay out moneys only upon cheques signed 
by the president or one of the vice-presidents, and countersigned 
by the secretary-treasurer. 

4. The Becretary-treasurer, or acting secretary-treasurer, and 
the assistant secretary-treasurer, shall each give to the Canadian 
Bankers’ Association a bond In amount ‘and form satisfactory to 
the executive council, and the premium thereon shall be paid by 
the association. 

5. A casual vacancy In the office of the secretary-treasurer shall 
be immediately filled by the council, and the person appointed 
to fill such vacancy shall hold office only while the person in 
whose place he was elected would have held office. 

6. The secretary-treasurer and all subordinate employees 
may retire from their office by giving three months’ notice in 
writing of their intention so to do, and such resignation, if 
accepted, shall take effect upon the expiration of such notice. 

The association, when requiring to dispense with their ser¬ 
vices, nhall give to the secretary-treasurer and all subordinate 
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officers and employees three months’ notice In writing of their 
intention so to do, or three months 1 salary in lieu of notice. 


Article 11.—Sub-S*c tionb. 

1. Existing sub-sections of the association are hereby con¬ 
tinued as, and constituted, sub-sections of the association as 
incorporated. Sub-sections hereby or hereinafter constituted 
may pass by-laws for their guidance, subject always to the 
provisions of the charter of incorporation, and the by-laws of 
the association. 


Article 12.— Journal, Lectures, Etc. 

1. An editing committee appointed by the association shall 
supervise the pub’ication of the " Journal of the Canadian 
Bankers' Association,” and the executive council shall appoint 
such other officers and engage such paid assistance, and apply 
in paying the expenses of the Journal such part of the funds 
of the association as in its Judgment may be necessary; and 
shall also make such provisions and arrangements from time 
to time as it deems proper, for lectures, discussions, competi 
tive papers, and examinations 


Article 13 — The Seal. 

1 The seal of the association shall be in the custody of the 
secretary-treasurer, and shall not be affixed to any Instrument 
exetpt by the authority of a resolution of the executive council 
and in the presence of the president or a vice-president and of 
the secretary-treasurer, and the president, or a vice-president, 
and the secretary-treasurer shall sign every instrument to 
which the seal of the association is so affixed 

The seal of the association shall bear the device of a. 

and shall have legibly engraved upon it the registered name of 
the association. 

Article 14.— Authentication or Deeds and Documents. 

1. All deeds executed on behalf of the association may be in 
such form, and contain such powers, provisoes, conditions, 
covenants, clauses and agreements as the executive council 
Bhall think fit, and in addition to being sealed with the seal 
of the association, shall be signed by the president or a vice- 
president and countersigned by the secretary-treasurer. 

2. All cheques or orders for payment shall be signed by the 
president or a vice-president and countersigned by the secre- 
tary-Jtreaaurer. Bills of exchange lodged with the association's 
bankers for collection may be drawn on itB behalf by the secre¬ 
tary-treasurer. 




m 


CANADIAN BANKING PRACTICE. 


& Cheques or other negotiable instruments, deposited with 
the MSOdatkm's bankers for collection, and requiring the 
endorsement of the association, may be endorsed on Its behalf 
by the secretary-treasurer. 

4 All moneys belonging to the association shall be deposited 
with the Merchants Bank of Canada, or such other bankers 
as the executive council shall from time to time think fit; 
and all receipts for money paid to the association shall be 
signed by the secretary-treasurer, and such receipt shall be 
an effectual discharge for the money therein stated to be 
received. 

Article 15 — Accounts. 

1. The executive council shall cause true accounts to be 
kept of the sums of money received and expended by the associ¬ 
ation, and the matters In respect of which such receipt and 
expenditure takes place. 

2 The executive council shall from time to time determine 
whether and to what extent, and at what times and places, and 
under what conditions or regulations, the accounts and books 
of the association, or any of them, shall be opened to the 
inspection of the members; and no member shall have any 
right of Inspecting any account, book, or document of the 
association, except as authorized by the executive council, or 
by a resolution of the association In general meeting 

3 At the annual general meeting in every year the secretary- 
treasurer shall lay before the association a statement of 
receipts and disbursements and a balance sheet, containing 
a summary of the assets and liabilities of the association, made 
up to the thirtieth day of September preceding the meeting, 
and the accounts and balance sheet shall be signed by the secre 
tary-treasurer, and certified correct by the auditor or auditors. 

4 A printed copy of such account and balance sheet shall, 
seven dayB previously to the meeting be forwarded to the mem¬ 
bers of the association 

Article 16 — Audit, 

1 Once at least in every year, the accounts of the association 
shall be examined, and the correctness of the statement of 
receipts and disbursements and balance sheet ascertained by 
a qualified accountant or a firm of qualified accountants who 
shall act as auditor or auditors. 

2 The auditor or auditors shall he appointed at the annual 
general meeting, and their remuneration shall be fixed by the 
executive council 

3 The auditor or auditors shall hold office until the next 
annual general meeting, and shall be eligible for re-election. 
Any casual vacancy in such office may be filled by the council. 
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4. Hie Auditor or auditors shall be supplied with copies of 
the statement of receipts and disbursements, and balance sheet 
Intended to be laid before the association at the annual general 
meeting one month at least before the meeting to which the 
same are to he submitted, and it shall be their duty to examine 
the same with the accounts and Touchers relating thereto, and 
to report thereon, 

6. The auditor or auditors shall at all reasonable times 
have access to the books and accounts of the Association 

Abtbole 17. —President. 

1. The president of the association shall preside at all meet¬ 
ings, and shall be a member ex-officio of all committees 

2. In the absence of the president, the members of the 
council then present, shall choose one of the vice-presidents 
as chairman; and In the absence of the president and vice- 
presidents, the members of the Council then present may chooee 
some one of their number as Chairman 

3 On an extraordinary vacancy of the office of president 
or of any other officer or in the executive council, a meeting 
of the executive council shall be summoned with as little delay 
as possible and a new president or other officer of the associa¬ 
tion or member of the council, as the oase may be, shall be 
chosen to hold office until the next annual general meeting 

Article 18.— Borrowing Powers. 

The association may, from time to time, at Its discretion, 
raise or borrow by way of overdraft any sum or sumB of money 
tor the purposes of the association. 

Article 19. —Annual Dues. 

1 The dues or subscriptions payable to the association by 
members thereof shall be $200 for each 11,000,090 of paid-up 
capital or fraction thereof, as appearing In the return for the 
month of September In each year. 

2 The dues or subscriptions payable to the association by 
the associates thereof shall be one dollar annually. Members* 
and associates’ subscription, shall be payab’e on or before the 
first day of February and first day of July, respectively, in 
each yoar. 

Article 20.—Circulation. 

1. A monthly return shall be made to the president of the 
Association by all Banks doing business in Canada, in the form 
hereinafter set forth; the Bald Return shall be made up and 
sent in within the first twenty days of each month, and shall 
exhibit the condition of the Bank’s note circulation on the last 
juridical day of the month next preceding; and every such 
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Monthly Return tih&U be signed by the Chief Accountant or Act- 
big Chief Accountant and by the President or Vice-President, or 
by any Director of the Bank, and by the General Manager or other 
Chief Executive Officer of the Bank at its chief place of busi¬ 
ness. Every such Monthly Return which shows therein notes 
destroyed during such month, shall be accompanied by a corti¬ 
cate or certificates In the form hereinafter set forth, covering 
all the notes mentioned as destroyed in such Return, signed 
by at least three of the Directors of the Bank, and by the Chief 
Executive Officer or some officer of the Bank acting for him, 
stating that the notes mentioned In such certificate or certifi¬ 
cates have been destroyed in the presence of and under the 
supervision of the persons respectively signing such certificate 
or certificates respectively. 


Form of Monthly Return of Circulation Above Mentioned. 


Circulation Statement of the . 

Here state name of Bank . 

For the month of. 19 . 

Credit Balance of Bank Note Accounts on last day of preceding 

.month (inclusive of unsigned notes).$ 

Add notes received from printers during month, viz.: 

From . $. $. 

From . $.I. 

I 

Less notes destroyed during month (as per 

certificate herewith) .$. 

Balance of Bank Note Accounts on last day of 

month . $. 

Less notes on hand, viz: 

Signed . $ 

Unsigned . $.$. 

Notes In circulation on last day of month.$. 

Paid-up capital on last day of month.$. 

Reserve Fund on last day of month.$. 

Deposit In Central Gold Reserves on last day of month $. 

Notes of other Canadian Banks held on last day of 

month .$. 


Chief Accountant. 

We declare that the foregoing Return, to the best of our 
knowledge and belief, Is correct, and shows truly and clearly 
the state and position of the Note Circulation of the said Bank 
during and on the last day of the period covered by such 
Return. 

Dated at...this.day of 

.19. 


President. 


General Manage*\ 
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Form of Certificate of Obstruction of Nous Above Mentioned. 

Certificate of Destruction of Notes of the (here mention 
name of Bank), accompanying Monthly Circulation Statement 
for month of.A.D. 19. 

We, the undersigned, hereby certify that we have examined 
bank notes of this Bank amounting to $.. consist¬ 

ing of the following, viz.: (here set out the denominations) and 
have burned and destroyed the same and that the said notes 
so burned and destroyed by us are not included In any other 
Certificate of Destruction of Notes Blgned by us or any of ub, 
or to the best of our knowedge and belief, by any other person 
to accompany the present or any Monthly Circulation Statement 
made or to be made to the President of the Canadian Bankers’ 
Association. 


this 



of 


Directors. 


General Manager. 

2. The President of the Association or the person who, dur¬ 
ing a vacancy in the office of or in the absence of the President, 
may be acting as President of the Association, may, from time 
to time, by writing under his hand, appoint one or more person 
or persons to be the representative or representatives of the 
Association at the burning and destruction of the bank notes 
of any Bank specified in such appointment, and when bank notes 
shall have been burned and destroyed by or In the presence 
and under the supervision of any such representative or rep¬ 
resentatives, his or their signatures to tho certificate of des¬ 
truction, in the prescribed form, shall for all purposes be 
equivalent to the signatures of at least three Directors of the 
Bank In the foregoing sub-section provided for. The President, 
or Acting President as aforesaid, may, from lime to time res¬ 
cind the authority of any such representatives so appointed, 
and the Banks affected by such rescission shall be Immediately 
notified of such rescission. 

3. Whenever In any month the amount of the notes of a 
Bank In circulation shall be in excess of its unimpaired paid- 
up capital, It shall be the duty of such Bank, within the first 
thirty days after the last day of such month, to make to the 
President of the Association a Return showing the same par¬ 
ticulars as those required under Section 61, sub-sections 17 
and 18, of the Bank Act. Such Return shall be signed as pro¬ 
vided by the said section of the said Act 
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4 The Bemk of British North America. — For mil purposes 
of this By-law, tile chief place of business of the Bank of British 
North America shall be the chief office of the said Bank at the 
City of Montreal, in the Province of Quebec. 

And, In the case of the said Bank of British North America, 
the said Returns shall be signed by the Assistant Secretary 
or Acting Assistant Secretary, and by the General Manager 
or Acting General Manager, of the said Bank; and the said 
certificate of destruction of notes shall be signed by the General 
Manager or Acting General Manager, and also either by the 
Inspector or Assistant Inspector, and the Local Manager or 
Acting Local Manager of the Montreal Branch of the said Bank, 
or (In substitution for the signatures of such last-mentioned 
officials) by a representative of the Association duly appointed 
for that purpose, from time to time, by the President or Acting 
President, instead of by the persons respectively hereinbefore 
directed to sign the said Returns respectively. 

5. Penalty for Neglect. Every Bank which neglects to make 
up and send In, as aforesaid, any Return required by this By¬ 
law within the time by this By-lay limited, shall Incur a penalty 
of fifty dollars for each and every day after the expiration of 
such time during which the Bank neglects so to make up and send * 
In Buch Return 

6. Inspection The Executive Council Bhall have power, by 
resolution, at any time to direct that an Inspection shall be 
made of the circulation accounts of any Bank by an officer or 
officers to be named In such resolution, and such Inspection 
shall be made accordingly. 

7. Inspection and Report. Some person or persons appointed 
from time to time by the Executive Council of the Association 
shall, each year make inspection of the circulation accounts 
of every Bank doing business in Canada, and shall report 
thereon to the Council; and upon every ruch Inspection all 
and every of the Officers of the Bank whose circulation accounts 
shall be so Inspected Bhall give and afford to the Officer or 
Officers making such inspection, all such Information and 
assistance as he or they may require to enable him or them 
fully to inspect the said circulation accounts, and to report 
to the Council upon the same, and upon the means adopted for 
the destruction of the notes. 

8. Collection of Penalties The amount of all penalties 
imposed upon a Bank for any violation of this By-law shall be 
recoverable and enforceable with costs, at the suit of the Associ¬ 
ation, and such penalties shall belong to the Association for 
the uses of the Association. 

9. Statement of Circulation. The President of the Associ¬ 
ation shall each month have printed and forwarded to the Chief 
Executive Officer of every chartered Bank In Canada, subject 
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to the Bank Act, a statement of the Circulation Returns of all 
the chartered Banks In Canada for the last preceding month, 
as received by him. 


Article 21.—Destruction or Notes or Insolvent Banks. 

1. The President, or the person who during a vacancy In 
the office of, or In the absence of, the President, shall be acting 
as President, shall, from time to time, by writing under his 
hand, appoint two or more persons to be the representatives 
of the Association at the burning and destruction of the bank 
notes of any insolvent bank specified In Buch appointment, and 
the said representatives shall together with the liquidator make 
the necessary certificates of destruction. 

2. The certificate of destruction shall be in the following 
form or to the like effect: — 


The Canadian Bankers’ Association. 


Certificate of Destruction of Notes of.Bank. 

We, the undersigned, hereby certify that we have examined 
bank notes of this Bank amounting to ? .consist¬ 


ing of the following, viz (here set out the denominations) 
and have burned and destroyed the same, and that the said 
notes so burned and destroyed by us are not included in any 
other Certificate of Destruction of Notes signed by ub or any 
of us, or to the best of our knowledge and belief, by any other 
person 

Dated at.this.day of 

. 19.... 

The Canadian Bankers' Association. 


Liquidator of.Bank. 


Article 22.—Destruction of Bank Plates 

The President, or the person who during a vacancy in the 
office of, or in the absence of, the President, shall from time to 
time, by writing under his hand, appoint two or more persons 
to superintend the destruction of obsolete bank plates, dies, 
and rolls, and the said persons shall, after such destruction, 
forward a certificate to the Secretary-Treasurer, setting out 
particulars of the plates, dies or rolls destroyed. Where such 
bank plates, dies and rolls are the property of a solvent bank, 
the b&nk In question shall be represented at the destruction 
thereof by the manager of Its Ottawa branch or by a represent¬ 
ative appointed In writing by Its chief executive officer. 


o.bj». —23 
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Article -Bank Plates and Notes. 

1. The Secretary-Treasurer shall keep a book or books 
wherein shall be kept recorded: 

(a) Particulars of all plates, dies and toIIb from which the 
notes of the Chartered Banks in Canada are printed. 
Such particulars shall show the numbers and styles 
of plates, dies and rolls and the dates on which the 
said plates, dies and rolls are engraved and destroyed 
respectively, together with the names of the parties 
In whose presence the same are destroyed. 

(b) The Certificates of Destruction of notes of Chartered 
Banks of Canada in liquidation. 

2. The Association shall request all bank note companies 
which have dealings with the Chartered Banks of Canada to 
furnish on the last day of each month a certified statement 
giving full particulars of all plates, dies and rolls engraved or 
laid down during the month. 

Article 24.— Curator. • 

1. Whenever any bank suspends payment a curator, as 
mentioned in section 117 of the Bank Act, shall be appointed 
to supervise the affairs of such bank Such appointment shall 
be made in writing by the president of the association or by 
the person who, during a vacancy in the office, or in the absence 
of the president, may be acting as president of the association. 

2 If a curator so appointed dies, or resigns, another curator 
may be appointed in his stead in the manner aforesaid. 

3. The executive council may, by resolution, at any time 
remove a curator from office and appoint another curator in his 
stead. 

4. A curator bo appointed shall have all the powers, and 
subject to the provisions of article number 24, shall perform 
all the duties imposed upon him by the Bank Act; he shall also 
furnish all such returns and reports, and give all Buch informa¬ 
tion touching the affairs of the suspended bank as the president 
of the association or the executive council may require of him 
from time to time. 

Article 25,— Advisory Board. 

1. Whenever a bank suspends payment and a curator is 
accordingly appointed, the president shall also appoint a local 
advisory board consisting of three members, selected generally 
as far as possible from among the general managers, assistant- 
general managers, caBhiers, inspectors or chief accountants or 
branch managers of any chartered bank at the place where the 
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head office of such suspended bank is situated, and the curator 
shall advise from time to time with such advisory board, and 
it shall be his duty, before taking any important step In con¬ 
nection with his duties as curator, to obtain the approval of such 
advisory board thereto. With the sanction of such advisory 
board, he may employ such assistants as he may require for 
the full performance of his duties as curator. 


CLEARING HOUSE RULES. 

Article 26,— Clearing Houses. 

1. Rules and Regulations. The rules and regulations con¬ 
tained In this By-law are made In pursuance of the powers 
contained in the Act to Incorporate The Canadian Bankers' 
Association, 63 and 64 Viet, chap 93 (1900), and shall be adopted 
by, and shall be the rules and regulations governing all clearing 
houses now existing and established, or that may be hereafter 
established in Canada. 

2. Every clearing house throughout Canada shall forward 
to the secretary-treasurer the usual weekly, monthly and yearly 
returns, and shall furnish such additional returns as the asso¬ 
ciation may require from time to time 

The following are the rules and regulations respecting 
Clearing Houses 

1 Formation and Admission of Members. 

(a) The Chartered Banks doing business in any city or 
town, or such of them as may deBire to do so, may form them¬ 
selves into a Clearing House The Montreal City and District 
Savings Bank, located in Montreal, may be admitted to the 
privileges of the Montreal Clearing House 

(b) Chartered Banks thereafter establishing offices in such 
city or town may be admitted to the Clearing House as mem¬ 
bers thereof by receiving the affirmative vote of three-fourths 
of the members, certifying assent to the constitution, by-laws, 
rules and regulations, and by subscribing to all agreements 
In the same manner as the original members. 

(c) The Assistant Receiver-General of the Dominion of 
Canada, located at any Clearing House point, may be admitted 
to the privileges of the Clearing House, but he shall have no 
voice in Us management. 


2. Objects. 

(a) The objects of the Clearing House shall be the facili¬ 
tating at one place and at one time of the dally exchanges 
between the several members, the settlement of the balances 
resulting from Buch exchange and the promotion of the Interests 
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of the members and the maintenance of conservative banking 
through wise and Intelligent co-operation. 

(b) The Clearing House shall not either directly or Indirect¬ 
ly be used as a means of obtaining payment of any item, charge 
or claim disputed, or objected to. It Is expressly agreed that 
any»member receiving exchanges through the Clearing House 
shall have the same rights to return any item, and to refuse 
to credit any sum which It would have had were the exchanges 
made directly between the members concerned, instead of 
through the Clearing House, and nothing in these or any future 
rules, and nothing done, or omitted to be done thereunder, and 
no failure to comply therewith shall deprive a member of any 
lights it might have possessed had such rules not been made, 
to return any Item or refuse to credit any Bum; and payment 
through the Clearing House of any item, charge or claim shall 
not deprive a member of any right to recover back the amount 
so paid. 


3. Meetings. 

(a) The Annual General Meeting of the Members shall be 
convened for the election of officers, the Board of Management, 
the hearing of yearly reports, and for such other business as 
may be brought before It. The meeting shall be held on such 
day and at Buch time and place as the members may fix by 
by-law A fine of five dollars shall be imposed by the Clearing 
House on any member falling to be represented at an Annual 
Meeting 

(b) Special General Meetings may be convened by the 
Chairman or Vice Chairman, whenever It may be deemed neces¬ 
sary, or on the written requisition of at least three members 

(c) Special General Meetings may Be convened by the 
Chairman or Vice Chairman, on [the written requisition of 
any member on giving fifteen days' notice 


4 Votes of Members. 

(a) Each member may be represented at all general meet¬ 
ings by one or more of Its principal officers and shall be entitled 
to one vote 

(b) At all general meetings a quorum for the transaction 
of business shall consist of a majority of the whole number 
of members 


5 Board of Management. 

(a) At every annual meeting of the members there shall 
be elected by ballot a Board of Management which Bhall hold 
office until the next Annual Meeting after Its election, or until 
its successor Is appointed. 

The Board of Management shall consist of the Chairman, 
Vice-Chairman, and a Committee, all of whom shall be chosen 
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from amqng the resident Genera] Managers, and Assistant 
General Managers, the Managers and Acting Managers of the 
main offices of the various members. The number of members 
of such board and the quorum thereof shall be fixed by by-law. 

(b) In the absence of any person having a seat on the Board 
of Management, he may be represented by another officer of 
the member of which he Is an officer. 

(c) Meetings of the Board of Management may be held at 
such times as the members of Buch Board may determine. A 
special meeting shall be called by the Secretary-Treasurer on 
the written requisition of at least three members of the Clearing 
House for the consideration of any matter submitted by it, of 
which meeting twenty-four hours' notice shall be given, but 
If such meeting is for action under Rules 15 or 16, it will be 
called Immediately. 

(d) The Board of Management shall have power from time 
to time to appoint an officer to act as Manager of the Clearing 
House and to remove him from office, and to fix his remunera¬ 
tion and the terms of his engagement. 

(e) The Board of Management shall secure suitable rooms 
for the Clearing House, and provide proper books, stationery, 
furniture, and whatever else may be necessary for the con¬ 
venient transaction of business. It shall also deal with the 
expenses of the Clearing House, make assessments on the mem¬ 
bers for their share of the expenses, and exercise general con¬ 
trol over Clearing House affairs. 

(f) If a vacancy occur in the Board of Management the 
remaining members thereof shall have the power to fill such 
vacancy. 


6. Officers. 

(a) The Chairman, or in his absence the Vice-Chairman, 
or other member of the Board of Management voted to the 
chair, shall preside over all meetings. In case of a tie, the 
Chairman shall have the casting vote. 

(b) Should the member of which the Chairman is an officer 
be Interested in any matter, his powers and dutleB shall, with 
respect to such matter, be exercised by the Vice-Chairman, who 
shall also exerciBe the Chairman’s duties and powers in his 
absence. 

(c) The Manager shall hold his office until the next annual 
meeting, unless removed by the Board of Management, or 
suspended by the members of the Clearing House at a General 
Meeting. 

(d) In case of a vacancy In the offices of Chairman, Vice- 
Chairman or Manager by reason of death, resignation, inability 
or any other cause, the Board of Management shall be convened 
for the election of a successor, who Bhall serye the unexpired 
term. 
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7. Manager. 

(a) The Manager, or In his absence the officer who Is acting 
as Manager, under control of the Board of Management, Bh&ll 
Impose and collect fines for violations of the rules of the Clear¬ 
ing House, and have supervision of all the records of clearances 
and settlements. He shall have Immediate charge of the Clear¬ 
ing House room or building and of all business at the Clearing 
House, so far as relates to the manner in which it shall be 
transacted; and the employees of the Clearing House, as well as 
the clerks of the several members of the Clearing House, shall 
be under his direction. He shall immediately report to the 
Board of Management any irregularity coming to his notice in 
the dealings of any member, or of any bank or institution 
clearing through a member, and receive the Instructions of the 
Board of Management in regard thereto 

He shall report promptly to each member any error or 
errors on the part of its officers attending the Clearing House 
and shall at least every six months render to each member a 
detailed record of errors and a statement of fines and dues 
for the period He shall keep a faithful record of all clearances 
and settlements, and preserve all vouchers He shall also keep 
a record In a book provided for that purpose of all objections 
to Items delivered to members through the Clearing House, or 
to charges in the exchanges, coming before his immediate 
notice This book shall be at all times open to the inspection 
of the members. 

(b) When unable to attend, the Manager may with the 
approval of the Chairman appoint a bank official to preside 
during the daily exchange at the Clearing House, providing 
the appointee is not under the rank of an Assistant Accountant 
in the main office of one of the members The Clearing Bank 
shall be notified of such appointment 

(c) The Manager is ex-officio Secretary-Treasurer of the 
Clearing House. 

Ab Secretary he shall keep the minutes of general meetings 
and of the meetings of the Boai d of Management, in a book pro¬ 
vided for that purpose In the event of his absence at any meet¬ 
ing, a Secretary pro tern may be appointed 

As Treasurer he Bhall have charge of the funds belonging 
to the Clearing House and shall disburse the said funds on the 
order of the Board of Management He is required to keep 
a correct record of all money received and disbursed on account 
of the Clearing House and to submit a detailed statement of 
the same at the Annual Meeting and whenever requested by 
the Board of Management 

8. Expenses. 

The expenses of the Clearing House shall be met by equal 
assessments upon the members. 
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9. Withdrawal. 

Any member may withdraw from the Clearing House by 
giving notice In writing to the Chairman or Manager between 
the hours of 1 and 3 o’clock p.m, and paying its due proportions 
of expenses and obligations then due. The retirement of such 
member is to take effect from the close of business of the day 
on which such notice is given. The Manager Bhall promptly 
notify the other members of such withdrawal 


10. Clearing Bank. 

(a) The Board of Management shall arrange with a member 
to act as clearing bank for the receipt and disbursement of 
balances due by and to the various members; but Buch member 
shall be responsible only for the moneys and funds actually 
received by it from the debtor members, and for the distribu¬ 
tion of the same amongst the creditor members, on the pres¬ 
entation of the Clearing House certificates properly discharged. 
The Clearing Bank shall give receipts for balances received 
from the debtor members. 

(b) The Clearing Bank, or the member, or committee, 
appointed by the Clearing House from time to time, to perform 
such duty, shall each morning, as early as possible, furnish 
the Manager of the Clearing House with the minimum rate of 
exchange at which Bills of Exchange and PromiBory Notes, 
drawn in sterling, payable at the current rate of exchange, 
aro to be paid that day, and the members shall be promptly 
advised of this rate. 

11. Payment of Balances. 

(a) The hours for making the exchanges at the Clearing 
House, for payment of the debit balances to the clearing bank, 
and for payment out of the balances due the creditor members, 
shall be fixed by by-law under Rule 17. On completion of the 
exchanges the balances due to or by each member shall be 
settled and declared by the Clearing House Manager, and if 
the clearing statements are readjusted under the provisions 
of these rules, the balances must then be similarly declared 
settled, and the balances due by debtor members must be paid 
into the clearing bank, at or during the hours fixed by by-law 
as aforesaid, provided that no credit balance, or proportion 
thereof, shall be paid until all debit balances have been received 
by the clearing bank. At Clearing Houses where balances are 
payable in money they shall be paid in legal tender notes of 
large denominations. 

(b) At Clearing Houses where balances are payable by 
draft, Bhould any settlement draft given to the clearing bank 
not be paid on presentation, the clearing bank shall at once 
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notify in writing all the other members of such default; and 
the amount of the unpaid draft shall be repaid to the clearing 
bank by members whose clearances were against the defaulting 
member on the day the unpaid draft was drawn, In proportion 
to such balances. The clearing bank shall collect the unpaid 
draft, and pay the same to the other members In the above 
proportion. It Is understood that the clearing bank is to be 
the agent of the associated members, and to be liable only for 
moneys actually received by It. 

(c) Should any member make default in paying to the 
clearing bank its debit balance, within the time fixed by by-law 
under Rule 17, such debit balance and interest thereon shall 
then be paid by the member so In default to the Chairman of 
the Clearing House for the time being, and such Chairman or 
his successor in office from time to time Bhall be a creditor of 
and entitled to recover the said debit balance and interest 
thereon from the defaulting member. Such balances, when 
received by the said Chairman or his successor In office, shall 
be paid by him to the clearing bank for the benefit of the 
members entitled thereto. 


12. Objections to Statements. Errors in Exchanges * 

(a) In order that the clearing statements may not be 
unnecessarily interfered with, a member objecting to any item 
delivered to It through the Clearing House, or to any charge 
againBt it in the exchanges of the day, shall, before notifying 
the Clearing House Manager of the objection, apply to the 
Manager or Accountant of the member interested for payment 
of the am'ount of the item or charge objected to, and such 
amount shall thereupon be immediately paid to the objecting 
member. Should such payment not be made, the objecting 
member may notify the Clearing House Manager of such objec¬ 
tion and non-payment, and the latter shall thereupon deduct 
the said amount from the settling sheets of the members con¬ 
cerned, and readjust the clearing statements and declare the 
correct balances in conformity with the changes so made, pro¬ 
vided that such notice shall have been given at least half an 
hour before the earliest hour fixed by by-law, as provided in 
Rule 11, for payment of the balances due to the credit r mem¬ 
bers But If the objecting member has not so notified the Clear¬ 
ing House Manager It Bhall be the duty, under these ruleB, of 
the member Interested to make such payment on demand there¬ 
for being made at any time up to 1 o’clock p.m, and before 12 
o’d ck noon on Saturdays, provided, however, that if the objec¬ 
tion is based on the absence from the deposit of any cash parcel, 
or on errors or omissions In cash parcels, notice shall have 
been given by the member Interested before 3 o’clock p.m. and 
before 12 o’clock noon on Saturdays. 

(b) Members shall Immediately on discovery notify the 
Clearing House Manager of all errors or omissions In oath 
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parcels received through the clearings. Such notice shall be 
given at the latest before three o'clock p.m. on the day the 
deposit Is made and before 12 o’clock noon on Saturdays. He 
shall In turn notify the Chairman of any case that requires 
special attention. The Manager of the Clearing House shall 
be required to forward a list of these errors to each Bank 
monthly. 

(c) In any case In which a member has made a payment, 
or there has been deducted an amount from the settling sheets 
of a member, pursuant to paragraph (a) of this rule and regu¬ 
lation, such member may notify the Clearing House Manager 
In writing not later than three o’clock p m of the Becond bank¬ 
ing day after such payment or deduction has been made, that 
demand Is thereby made for an Inquiry by a Committee, 
appointed as hereinafter provided, into all the facts and circum¬ 
stances relating to such payment or deduction. 

(d) The Chairman of the Clearing House, or if the Chairman 
represents a member that has an Interest in the inquiry then 
the Vice-Chairman, and if the Chairman and Vice-Chairman 
each represent a member that has an interest In the Inquiry 
then the Clearing House Manager shall thereupon appoint a 
Committee of three, chosen from the managers, acting managers 
and assistant managers of the main offices of the various 
members, to make inquiry Into all the facts and circumstances 
relating to, or in any way connected with, such payment or 
deduction, and It Bhall be the duty of such Committee to make 
such inquiry without delay and to report thereon as herein¬ 
after provided. No member of the Committee shall be an officer 
of a bank which has an interest in the matter referred. 

(e) The Committee shall have the right to iequire the pro¬ 
duction of all books and documents of either member, deemed 
relevant by the Committee, and to require the attendance of all 
the officers and clerks of the members concerned who have had 
anything to do with the matter in dispute, and to examine 
them orally, either one at a time or in the presence of each 
other, as the Committee may determine. Each member con¬ 
cerned shall have the right to have a senior officer (a manager, 
assistant manager or accountant) present at the inquiry, and 
the representatives of the respective members, as well as the 
persons composing the Committee, shall have the privilege of 
questioning and cross-questioning the officers and clerks of the 
respective banks touching the subject matter of the Inquiry. 

(f) At the conclusion of the inquiry the Committee, or a 
majority of the Committee, shall as soon as may be convenient, 
make a written report and finding, to be signed by the persons 
concurring therein and to be filed with the Clearing House 
Manager, Btating upon which of the members before the Com¬ 
mittee the Iobs, in the opinion of the persons signing the report, 
should fall, and whether should or should not be a refund of 
the amount in dispute, or if unable to bo report, then to make 
such other report and finding as may Beem to them justified 
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in the premises. A minority report may be made and filed. 
The Manager of the Clearing Holme shall send a copy of such 
report and minority report, If any, to each of the member 
banks Interested. 

(g) Members returning Items received through the clearings 
shall attach a ticket to each item, stating the cause for Buch 
return and the name of the member so returning. 

(h) Cash settlements of errors except for amounts under 
one dollar are absolutely prohibited. No member Is to receive 
a Clearing House Error Slip unless signed by one or more duly 
authorized officers of the main office of the member issuing 
such voucher. 

(I) It shall be the duty of each member unable to balance 
its clearings on the day deposits are made to report the amount 
of difference to the Manager before the hour set apart for making 
exchanges on the following business day. 

(J) Any Items returned mutilated are to be received at the 
risk of the member making such return, should the depositing 
member or one of its branches or correspondents object to the 
mutilation. 

(k) Each member shall send to the other members specimen 
signatures of officers authorized to sign Clearing House Error 
Slips, and when changes take place as regards such officers a 
fresh authorization covering all signatures then effective for 
such member is to be forwarded the other members. 

(Ab amended at Annual General Meeting, November 13th, 
1919. Approved by the Treasury Board, 20th November, 1919.) 

13. Items Received in Trust 

All bank notes, cheques, bills of exchange and other items 
(hereinafter referred to as “items") delivered through the 
Clearing HouBe to a member in the exchanges of the day, shall 
be received by such member as a trustee only, and not as its 
own property, to be held upon the following trust, namely, 
upon payment by such member at the proper hour to the clear¬ 
ing bank of the balance (if any) against it, to retain such items 
freed from said trust; and in default of payment of such balance, 
to return immediately and before 12.30 p m., the said Items 
unmarked and unmutilated through the Clearing House to the 
respective members, and the fact that any item cannot be so 
returned shall not relieve the member from the obligation to 
return the remaining Items, Including the amount of the 
member’s own notes so delivered in trust 

Upon Buch default and return of Baid items, each of the 
other members shall immediately return all Items which may 
have been received from the member so in default, or pay the 
amount thereof to the defaulting member through the Clearing 
House. The Items returned by the member in default shall 
remain the property of the respective members from which they 
were received, and the Clearing House Manager shall adjust 
the settlement of balances anew. 
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A member receiving through the Clearing House such items 
as aforesaid, shall be responsible for the proper carrying out 
of the trust upon which the same are received as aforesaid, 
and shall make good to the other members respectively all loss 
and damage which may be suffered by the default in the carry¬ 
ing out of such trust. 

14. Provision for Default. 

In the event of any member receiving exchanges through 
the Clearing House making default in payment of its debit 
balance (if any) then in lieu of its returning the items received 
by it as provided by Rule 13, the Board of Management may 
require the members to which the defaulting member, on an 
account being taken of the exchanges of the day between it and 
the other members, would be a debtor, in proportion to the 
amounts which on such accounting, respectively due to them, 
to furnish the Chairman of the Clearing Houbc for the time 
being with the amount of the balance due by the defaulting 
member, and Buch amount shall be furnished accordingly, and 
shall be paid by the Chairman to the clearing bank, which shall 
then pay over to the creditor members the balances due them 
in accordance with Rule 11 The said fundB for the Chairman 
shall be furnished by being deposited in the clearing bank for 
the purpose aforesaid The defaulting member shall repay to 
the Chairman for the time being, or to his successor in office, 
the amount of such debit balance and interest thereon, and the 
said Chairman, or his successor in office, shall be entitled to 
recover the same from the defaulting member Any moneys 
so recovered shall be held in trust for and deposited in the 
clearing bank for the benefit of the members entitled thereto. 

15. Re-Adjustment of Balances. 

(a) If a member neglects or refuses to pay its debit balance 
to the clearing bank, and if such default be made not because of 
inability to pay, the Board of Management may direct that the 
exchanges for the day between the defaulting member and each 
of the other members be eliminated from the Clearing House 
statements, and that the settlements upon such exchanges be 
made directly between the members interested, and not through 
the Clearing House Upon such direction being given, the 
Clearing House Manager shall comply therewith and adjust the 
settlement of balances anew, and the settlements of the exchanges 
so eliminated shall thereupon be made directly between the 
members interested, 

(b) If the representatives of any member fail to appear 
within five minutes after the specified time appointed for clear¬ 
ing, the said member shall be excluded from the exchanges of 
the day, and must make its clearings at the counters of the 
other members. 
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16. Suspension of Clearings. 

Should any case arise to which, in the opinion of the Board 
of Management, the foregoing rules are inapplicable, or In 
which their operation would be inequitable, the sail Board of 
Management shall have power at any time to suspend the clear¬ 
ings and settlements of the day; but immediately upon Buch 
suspension the Board shall call a meeting of the members of the 
Clearing House to take such measures as may be necessary. 


17. By-Laws 

Every Clearing House now existing, or that may hereafter 
be established, may enact (at a meeting of its members called 
for that purpose) by-laws, rules and regulations for the govern¬ 
ment of its members, not inconsistent with these rules, and 
may fix therein among other things: 

1. The name of the Clearing House. 

2. The number of members of the Board of Management and 
the quorum thereof. 

3. The date, time and place for the Annual Meeting of the 
members. 

4. The hours for making exchanges, and for the payment 
of the balances to or by the clearing bank. 

6. The manner in which cash is to be cleared. 

6. Proper matter for clearings except as provided by these 
rules. 

A^iy by-law, rule, or regulation passed or adopted under 
this clause may be amended at any meeting of the members, 
provided that not lesB than two weeks’ notice of such meeting, 
and of the proposed amendment or amendments, has been given. 


18. Expulsion of Members. 

Any member may be expelled from the Clearing House and 
debarred from the privileges thereof on a two-thirds vote of the 
members at a special general meeting. 


19. Non-Members. 

(a) No member of any Clearing House shall make exchanges 
through the Clearing House for any bank or other Institution 
whose exchanges have not heretofore been bo made through a 
member, until the making of such exchanges by a member shall 
have been approved by the Board of Management. 
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(b) The consent of the Board of Management shall also be 
necessary to the transfer of the making of exchanges for a 
non-member from one member to another member. 

(c) Every non-member bank or Institution sending its 
exchanges through a member shall pay to the Clearing House 
an amount satisfactory to the Board of Management, 

(d) Whenever any member of the Clearing House shall 
present through the Clearing House the exchanges of any bank 
or other Institution not members such presentment shall tpso 
facto, and without other notice, constitute the said member the 
agent for the said bank or other Institution at the Clearing 
House; and the said member shall be liable In the premises the 
same as for its own transactions, and its liability in all such 
cases shall continue until after the completion of the exchanges 
of the morning next following the receipt of notice of discon¬ 
tinuance of any such agency. 

(e) During the hours of clearing no one shall be admitted 
into the Clearing House except the Manager or person acting aB 
Manager, the representatives of the members forming the Clear¬ 
ing House officers of the Canadian Bankers' Association, mem¬ 
bers of the Board of Management, and the constable on duty, 
unless introduced by a member who shall be liable for Buch 
introduction 

(f) At the hour appointed for making exchanges at the 
Clearing House, as soon as the hell is rung by the Manager, the 
door must be locked and no one admitted during the time that 
parcels are being distributed and no exchange shall he made 
from one member to another previous to the signal given to 
commence the work of clearing 


20. Medium of Payment. 

The mode or medium, in which balances are to be paid, is to 
be regulated from time to time by the Canadian Bankers' 
Association 


21 Information for Publication 

No officer of any Clearing House or of any member shall 
furnlBh or cause to be printed in any newspaper or other pub¬ 
lication or shall furnish any party or parties, except the Cana¬ 
dian Bankers’ Association, any Information In connection with 
any Clearing House, except the aggregate daily, weekly, 
monthly, and yearly returns and such Information as he may be 
authorized by the Board of Management to Impart 


22. Cheques on City Branches. 

The following rule has been recommended by the Canadian 
Bankers’ Association, but any Clearing House is at liberty to 
BubBtitute therefor any rule dealing with the same subject 
matter which It thinks fit. 



366 


CANADIAN BANKING PRACTICE. 


(a) Cheques received by a Bank through the Clearing 
House, drawn upon its City branches, or any other than the 
main office, must be presented at the branch on which drawn 
within a reasonable time, having regard to the provisions of 
Section 86 of the Bills of Exchange Act, In any event not later 
than the following banking day, and if dishonoured must be 
protested by a Notary on the day of presentation, unless accom¬ 
panied by written or endorsed instructions not to protest. 

(b) The Board of Management shall determine what 
branches are to come under the operation of this rule. 


23 Clearing House Parcels 

All parcels and envelopes are to be sealed with wax and 
shall bear thereon the names of the sending and receiving mem¬ 
bers, respectively, otherwise they shall not be accepted 


24. Matter for Clearings 

(a) No returned item or items in dispute shall be placed in 
the parcels, unless notice thereof be previously given and 
agreed to 

(b) All unaccepted and unmarked bills of exchange, except 
cheques, unstamped and illegally endorsed items; shall be con¬ 
sidered improper matter for clearings. Unaccepted bills of 
exchange, for the purposes of this section, shall mean bills of 
exchange that have not been accepted by the drawee 

(c) Bonds and Coupons cannot be collected through the 
exchanges, but must be presented over the counter to the paying 
member 

(d) Any items specially agreed to by any member, or insti¬ 
tution clearing through it, until notice is given to the contrary, 
shall be considered proper matter for clearing 

(e) The enclosing by a member in Clearing House parcels of 
branch settlement drafts payable to, and dishonoured cheques 
and bills of exchange intended for, a suburban or city branch of 
any other member, is absolutely forbidden 

25 Canadian Bankers } Association Money Orders 

In the issuance of Canadian Bankers' Association Money 
Orders no responsibility will be attached to the issuing bank in 
respect of the signatures of the payees or endorsers 


26 Conventions and Rules Respecting Endorsements. 

(a) An endorsement may be either written or stamped In 
whole or in part. 

(b) A regular endorsement within the meaning of these Con¬ 
ventions and Rules must be neither restrictive nor conditional, 
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and must be eo placed and worded as to show clearly that an 
endorsement Is Intended. 

If purporting to be the endorsement of the person or firm to 
whom the item Is payable (whether originally or by endorse¬ 
ment), the names must correspond, subject, however, to section 
64 of the Bills of Exchange Act, which Is as follows: 

" Where, in a bill payable to order, the payee or endorsee 
Is wrongly designated, or his name is misspelt, he may 
endorse the bill as therein described, adding his proper sig¬ 
nature; or he may endorse by his own proper signature. 11 

If purporting to be the endorsement of a corporation, the 
name of the corporation and the official position of the person or 
persons signing for it, must be stated. 

If purporting to be made by some one on behalf of the 
endorser, it must indicate by words that the person signing has 
been authorized to sign: ex gr., “ John Smith, by his attorney, 
Thomas Robinson,” or " Brown, Jones & Co., by Thomas Robin¬ 
son, their attorney, or Per Pro. or P. P. the Smith Brown Com¬ 
pany Limited, Thomas Robinson.” 

(c) An endorsement other than a restrictive endorsement, 
which is not in accordance with the foregoing definition of a 
regular endorsement, or which is so placed or worded as to raise 
cljubts whether it is intended as an endorsement, is an Regular 
endorsement within the meaning of these Conventions and 
Rules. 

(d) Section 68, subsection 2 of the Bills of Exchange Act 
defines a restrictive endorsement as follows: 

“ An endorsement is restrictive which prohibits the further 
negotiation of the bill, or which expresses that it is a mere 
authority to deal with the bill as thereby directed, and not a 
transfer of the ownership thereof, as, for example, if a bill Is 
endorsed 'pay D only/ or ‘pay D for the account of X/ or 'pay 
D, or order, for collection/ “ 

The following further examples shall be treated as restric¬ 
tive endorsements within the meaning of these Conventions and 
Rules, without prejudice, however, 10 their true character should 
the question arise in court, viz.: 

“For deposit only to the credit of . M 

“For deposit in . bank to credit of 


‘ Deposited in 


bank for account of 


‘ Credit 


bank. 0 
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(e) AU items cleared, esdept bank notes, sh&r bear the stamp 
of the depositing member whether the bank U the original payee 
or not Such stamp shall dearly Indicate the name of the mem¬ 
ber and date of clearance , and shall for all purposes be the 
endorsement of the depositing member, and except as hereinafter 
specified, no further or other endorsement shall be required. 

The endorsement on all items cleared by a suburban branch 
of a member shall be equivalent to the endorsement of the 
depositing member Such endorsement Bhall contain the name 
of the member, its branch or agency, and date of clearance by 
the presenting member. 

(f) In the case of all Items, whether restiictlvely, Irregularly 
or conditionally endorsed, sent through the exchanges by members 
of the Clearing House, the stamp of the member sending the Item 
shall be deemed and held as guaranteeing the authenticity of 
all endorsements thereon, even if such guarantee be not express. 
By virtue of such guarantee and of these conventions and rules 
the member so bound shall return to the paying member the 
amount of the Item so guaranteed, If, owing to the nature of any 
endorsement, or to its being forged, or unauthorized, It should 
appear that such payment was Improperly made The said 
stamp, however, shall not be construed as supplying or guaran¬ 
teeing to supply a missing endorsement 

(g) When a letter of credit, deposit receipt, or other item 
not negotiable, and to which the provisions of the Bills of 
Exchange Act do not apply Is deposited or presented, a receipt 
and Indemnity In the following form, or to the like effect, shall 
be written or stamped thereon signed In writing by an author¬ 
ized officer of the presenting or depositing member, viz 

“ Received amount of within from the within named 
bank which is hereby Indemnified against all claims here¬ 
under by any person " 

(h) While It is understood that in general, for convenience 
of the depositing or presenting member, no objection will be 
made to a restrictive endorsement, or to an irregular endorse¬ 
ment, particularly by reason of subsection (f) hereof, yet In 
view of the responsibility which a depositing or presenting 
member Incurs in connection therewith, each member shall 
undertake to make all reasonable efforts to have all endorse¬ 
ments on items deposited or presented by it made regular in 
order that its customers and the public generally may ulti¬ 
mately be led to adopt a regular and uniform Bystem. 

It Is &1bo understood that endorsements regularly made 
within the meaning of these Conventions and Rules shall not be 
objected to except for special reasons to be assigned with the 
objection. 
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5 GEORGE V. 

CHAP. 1. 

An Act to amend The Bank Act. 

[Assented to 8th April , 1915.] 

HIb Majesty, by and with the advice and consent of the 
Senate and House of Commons of Canada, enactB aB follows — 

1. The Bank Act , chapter 9 of the statutes of 1913, is amended 
by inserting immediately after subsection 7 of section 88 the fol¬ 
lowing subsections: — 


Loans for the Purchase of Seed Grain. 

" 8. The bank may lend money to the owner, tenant or 
occupier of land for the purchase of seed grain upon the scour 
lty of any crop to be grown fiom such seed grain 


Form of Stcumty 

“ 9 The security may he taken in the form set forth in 
Schedule G to this Act or in a form to the like effect 


Lien. 

"10. The bank shall by virtue of such security acquire a first 
and preferential lien and claim for the sum secured and interest 
thereon upon the seed grain pm chased and the crop covered 
by the security, as well before as after the severance of the 
crop from the soil, and upon the grain threshed therefrom and 
the bank shall by virtue of such security acquire the same rights 
and powers in respect of such seed grain and of the grain so 
threshed as if it had acquired such rights and powers by virtue 
of a warehouse receipt 

Rights in Case of Default. 

“11. The bank shall have the right, through its servants or 
agents, in case of default in payment of the money lent or In 
case of neglect to care for and harvest the crop, or in case of 
any attempt to dispose of the crop without the consent of the 
bank, or in case of the seizure of the crop under process of law, 
to enter upon the land upon which the crop is grown, to take 
possession of, care for and harvest the crop and thresh the grain 
therefrom. 


c.B.p. —24 
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"12. Money lent under subsection 8 of this section to be 
entitled to tbe security therein referred to muBt be lent not 
later than the first day of August, 1915." 

(Subsection 12 repealed by Bee. 1 of 6-7 Geo V c. 10.) 

2. This Act shall be deemed to have come Into force on the 
fifteenth day of March, 1915. 


Schedule G. 

In consideration of an advance of 
dollars made by the Bank to A B., for 

which the said bank holds the following bills or notes: (describe 
the bills or notes , ij any) [or, In consideration of the discount¬ 
ing of the following bills or notes by the Bank 

for A B (describe the bills or notes)] and inasmuch as the 
said advance [or the said discounting, as the case may be] was 
made on the representation that seed grain would be purchased 
with the advance [oi proceeds of the discounting, os the case 
may be] and would be sown upon land in the province of 
situate and being 

the seed grain purchased and the crop grown from the grail} 
so sown upon the land aforesaid and the grain threshed there¬ 
from are hereby assigned to the Bald bank as security for the 
payment, on or before the day of , of 

the said advance, together with interest at the rate of per 

cent, per annum from the day of [or, of 

the said bills or notes, or renewals thereof, or substitutions 
therefor, and Interest thereon, as the case may be]. 

This security is given under the provisions of subsections 8 
to 12, inclusive, of section 88 of the Banvk Act and Is subject o 
the provisions of the said Act. 

Dated at 


6-7 GEORGE V. 

GHAP. 10 

An Act to amend The Bank Act. 

[Assented to 18th May, 1916 ] 

His Majesty, by and with the advice and consent of the 
Senate and House of Commons of Canada, enacts as follows’— 

1 Subsection twelve of section eighty-eight of the Bank Act, 
aB enacted by section one of chapter one of the statutes of 1915, 
Is repealed 

2 Section eighty-eight of the Bank Act Is further amended 
by adding thereto the following subsections- — 
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Loans upon Security of Live Stock. 

“ 12. The bank may lend money to a farmer and to any 
person engaged in stock raising upon the BecurUy of his live 
stock. 44 Live stock,” for the purposes of this subsection and of 
subeectionB thirteen to twenty, both inclusive, means horses 
and mares, bulls, cows, oxen, bullocks, steers, heifers and calves, 
sheep and swine and the offspring of any of such animals. 

Security. 

" 13. The security may, in the province in which the live stock 
are and in which statutes or ordinances are in force relating to 
bills of sale and chattel mortgages, or either of them, be taken 
in the form of a bill of sale or chattel mortgage, as the case 
may be, valid and lawful according to the laws in force in the 
province. 


Registration. 

“ 14. Such bill of sale or chattel mortgage shall in accordance 
with the said statutes or ordinances be filed or registered, as the 
case may be, together with or accompanied by the proper affi¬ 
davit or affidavits called for in lhat behalf by the said statutes 
or ordinances. 


Application of Provincial Law 

" 15. Such bill of sale or chattel mortgage, and the taking of 
such security, and the respective rights and privileges of the 
bank on the one hand and the grantor or mortgagor on the other 
Bhall be subject to the provisions of the said statutes or ordin¬ 
ances and to all other laws affecting bills of sale or chattel mort¬ 
gages and the terms and conditions thereof in force In the pro¬ 
vince In which the live stock mentioned in the bill of sale or 
chattel mortgage are 

“ 16. In any province In which there are no statutes or ordin¬ 
ances in force relating to bills of sale or chattel mortgages, and 
to their filing or registration, then in such case the security 
may, as respects live stock which are in that province, be taken 
in the form ” H " in the Schedule to this Act or in a form to the 
like effect 

“ 17 . a memorandum of the security taken in the form " H ” 
shall be published in the official Gazette of the province referred 
to in subsection sixteen next preceding, within thirty days after 
the execution thereof, and if such memorandum is not so pub¬ 
lished the security so taken shall, as against creditors of the 
grantor, and as against subsequent purchasers in good faith for 
valuable consideration, be null and void. 

” 18. Such memorandum shall be in the form “ I ” in the 
Schedule to this Act, or to the like effect. 



37 * 


CANADIAN BANKING PRACTICE. 


Rights of Bank in Case of Default. 

n 19. The bank shall by virtue of the security taken under sub¬ 
section sixteen of this section have full power, right and author¬ 
ity, if the bills or notes therein mentioned or described or any 
of them are not paid according to their tenor, to enter upon the 
premises upon which the live stock mentioned in the security 
are, to take possession of or seize such live stock, and before or 
after such taking possession of or seizure, to sell such live stock, 
or Buch part thereof as may be necessary to realize the amount 
due and payable, at public auction, not less than five days 
after,— 

(a) notice of the time and place of such sale has appeared 
In a newspaper published in or nearest to the place where the 
sale Is to be made, and 

(b) posting a notice in writing or in print of the time and 
place of such sale in or at the post office nearest to the place 
where the sale is to be made. 

” 20. After all necessary and reasonable expenses in connec¬ 
tion with such seizure and sale have been deducted and prior 
privileges, liens or pledges existing in favour of third parties* 
and for which claims may have been filed with the party making 
the sale have been satisfied, the balance of the proceeds of the 
sale Bhall be applied in payment of the said bills or notes and 
the bui plus if any returned to the grantor.” 


Schedull—Form H 

In consideration of an advance of dollars 

made by the Bank to 

A B for which the said Bank holds the following bills or 
notes (describe the bills or notes , if any) [or, in consideration 
of the dtecounting of the following bills or notes by the 

Bank for A. B (describe the bills or notes)], and 
inasmuch as the said advance (or the said discounting as the 
case may be) is made upon the security of the following live 
stock • 

the said live stock are hereby assigned to the said Bank as 
security for the payment on or before the day 

of of the said advance together with interest 

at the rate of per centum per annum from the 

day of (or, of the said bills or notes 

or renewals thereof or substitutions therefor, and interest 
thereon, as the ca$e may be). 

This security is given under the provisions of subsections 
twelve and sixteen of section eighty-eight of The Bank Act , and 
Is subject to the provisions of the Bald Act. 


Dated at 
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Form I. 


Public notice is hereby given that security under subsec¬ 
tions twelve and sixteen of section eighty-eight of The Bank Act 
was given on the day of by 

of to the Bank of for 

the sum of payable, with interest at the rate 

per cent per annum, on the day 

on the security of (here describe live stock), 


Signed 


for the Bank of 


8-9 GEOHGE V 


CHAP. 9. 

An Act to amend the Pills of Exchange Act. 

[Assented to 24 th May, 19t8 ] 

His Majesty, by and with the advice and consent of the 
Senate and House of Commons of Canada, enacts as follows:— 

1. Section one hundred and twenty-one, paragraph (&), of 
the Bills of Exchange Act, Revised Statutes of Canada, 1908, 
chapter one hundred and nineteen, Is amended by substituting 
for the wordB " three o'clock " in the last line of the said para¬ 
graph the words “ half-past two o’clock ,M 

2. This Act shall remain In force during the present war and 
for one year thereafter 

THE SPECIAL WAR REVENUE ACT, 1915 
5 George V., cap 8. 

As amended by 10-11 Geo V, c 71. 

Sections Relating to Banks and Banking. 

Bank Note Circulation. 

8. Each bank to which The Bank Act applies, exclusive of 
banks In course of winding-up, shall pay to the Minister of 
Finance for the Consolidated Revenue Fund, on the first day of 
February, the first day of May, the first day of August and the 
first day of November in each year, a tax offtial to one-fourth of 
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one per cent, upon the average* amount of the notes of the bank 
as hereinafter limited In circulation during the three months 
ending respectively on the last day of December, the last day 
of March, the last day of June and the last day of September 
preceding. 

(2) In calculating the average amount of notes in circulation 
tor the purposes of the last preceding subsection, the greatest 
amount of notes in circulation at any time during each of the 
three months, as shown by the monthly return made by the 
bank under section 112 of The Bank Act , shall be taken as the 
basis for such average. 

(3) If the greatest amount of notes so Bhown exceeds the 
paid-up capital of the bank, then in such case an amount equal 
to the paid-up capital shall be taken as the baBiB to be used in 
calculating the average. 6 Geo. V., cap. 8. 


Stamp Duties on Bills of Exchange, Cheques, Promissory Notes, 

etc. 

12. In this section, unless the context otherwise requires,— t 

(a) “ bank ” means,— 

(i) a bank to which the provisions of The Bank Act 
applies; 

(ii) a bank subject to the provisions of The Quebec Sav¬ 
ings Banks Act, 1913. 

(ill) Any other body corporate receiving money which It 
repays by honouring the cheques of the person from 
or on whose account the money was received; 

(iv) any one receiving money which he repays by hon¬ 
ouring the cheques of the person from or on whose 
account the money was received; 

(b) “bill of exchange" includes an Instrument In the form 
of a bill In which the drawer and drawee are the same 
person; 

(c) “promissory note" does not include notes of a bank pay¬ 
able to bearer on demand and intended for circulation. 

Stamp Tax on Cheques. 

2 . No person shall issue a cheque payable at or by a bank 
unless there is affixed thereto an adhesive stamp or unless there Is 
Impressed thereon by means of a die a Btamp of the value of two 
oentB, and every adhesive stamp affixed to a cheque shall be 
cancelled by the bank at which the cheque is payable at or 
before the time of payment. 

Btamp Tax on Bills and Notes. 

3. (a) Subject to the provisions hereinafter set out no person 
shall transfer a bill of exchange or promissory note to a bank In 
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suck manner as to constitute the bank the holder thereof, of 
deliver a bill of exchange or promissory note to a bank for collec¬ 
tion, unless there is affixed thereto an adhesive stamp or unless 
there Is impressed thereon by means of a die a stamp of the 
value of, if the amount of the money for which the bill or note 
is drawn or made 

(1) does not exceed $100 00 . two cents. 

(ii) exceeds $100.00, for every $100.00 or frac¬ 
tion thereof . ... .. two cents 

(b) If a bill of exchange, transferred or delivered to a bank 
or issued by a bank is payable on demand, or at Bight, or on 
presentation, or within three days after date or Bight, such bill 
shall, for the purpose of the value of the stamp to be affixed 
thereto or Impressed thereon, be deemed to be drawn for an 
amount not exceeding one hundred dollars 

(c) Whenever a promissory note, payable on demand, is 
transferred or delivered to a bank in such manner as to consti¬ 
tute the bank the holder, for an advance made or to be made by 
the bank, a stamp of the value of two cents only 1b required to 
be affixed to the note or impressed thereon, whatever the amount 
of the money for which the note is made The bank shall quar¬ 
terly, on the last day of March, the last day of June, the last 
day of September, and the last day of December in each year, 
or within five days thereafter, prepare a statement showing the 
maximum amount of the advances made to the person trans¬ 
ferring or delivering such notes, outstanding at the close of bus! 
ness on any day during the period of three months, or portion of 
such period then ending, in respect of notes payable on demand, 
and shall affix thereto, at the time the statement is prepared, a 
stamp or stamps of the value of two cents for every one hundred 
dollars or fraction thereof by which the maximum amount of the 
advances as aforesaid exceeds one hundred dollars, and the bank 
shall forthwith render such statement to the person to whom 
the advances were made and the amount of the Btamps so 
affixed shall forthwith be payable by such person to the bank 


Ktamp Tax on Promises to Pay , or Pledge of Becuritlei. 

(d) Whenever a document or writing is given or delivered 
to a bank in respect of an advance made or to be made by the 
bank to the person giving or delivering the document or writing 
and containing a promise to pay any sum of money advanced 
pursuant thereto, or containing a pledge of securities to secure 
the payment of any advance, and no promissory note or bill ot 
exchange in respect of such advance is transferred or delivered 
to the bank the following provision shall apply: 

The bank shall, quarterly, on the last day of March, the last 
day of June, the last day of September and the last day of 
December in each year, or within five days thereafter, prepare a 
statement showing the maximum amount of the advances made 
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to the person giving or delivering such document or writing out¬ 
standing at the close o£ business on any day during the period 
of three months, or portion of Buch period, then ending, in 
respect of such document or documents, and shall affix thereto, 
at the time the statement is prepared, a stamp or stamps of the 
valne of two cents for every one hundred dollars of such maxi¬ 
mum advances, or fraction thereof, and the bank shall forthwith 
render such statement to the person to whom the advances were 
made and the amount of the stamps so affixed shall forthwith 
be payable by such person to the bank 

(e) If the person to whom an advance is made as mentioned 
In either of the next preceding paragraphs (c) and (d) closes 
the account in respect of Buch advances at any time during a 
quarterly period, or if such account becomes payable at any time 
during a quarterly period, such statement shall be rendered 
forthwith, and the maximum amount of the advances made to 
the person outstanding at the close of business on any day In 
eithei case during the portion of such period, shall determine 
the value as aforesaid of the stamps to be affixed to the state¬ 
ment 


Stamp Tax on Overdrafts 

(f) Whenever an advance is made by a bank to a person by 
way of overdraft the bank shall on the last day of each month or 
within five days thereafter, prepare a statement showing the 
maximum amount of the overdraft outstanding at the close of 
business on any day during the month and shall affix to the 
statement a stamp or stamps of the value of two cents for every 
one hundred dollars or fraction thereof of such maximum 
amount, and the bank shall forthwith render such statement to 
the person to whom the advances were made and the amount of 
the stamps so affixed Bhall forthwith be payable by such person 
to the bank An overdraft to be taken into account for the pur¬ 
poses of the statement and the value of the stamps to be affixed, 
shall not be deemed to be outstanding until the fourth day on 
which the account is overdrawn. 

(g) If the person to whom an advance is made, as mentioned 
in the next preceding paragraph, closes the account at any time 
during a month, or if the account becomes payable at any time 
during a month, the statement mentioned in such paragraph shall 
be rendered forthwith, the maximum amount of the advances 
made to the person outstanding at the close of buBineeB on any 
day during the portion of such month shall determine the value 
of the Btamps to be affixed as aforesaid to the statement 


Cancellation of Btamps by Bank. 

(h) Every adhesive stamp affixed to a bill of exchange or 
promissory note, transferred or delivered or issued in the man¬ 
ner hereinbefore set forth, or affixed to a statement to be 
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rendered as hereinbefore set forth, shall be cancelled by the 
bank at the time of transfer, delivery, issue or rendering. 

Stamp Tax on Bank Cheques, etc. 

4. No person shall sign a receipt for money paid to him by a 
bank chargeable against a deposit of money in the bank 
to his credit until he has affixed to the receipt an adhesive 
stamp or unless there is impressed thereon by means of a die 
a stamp of the value of two cents, and every adhesive stamp 
affixed to such receipt shall be cancelled by the bank at the time 
the money is paid. 

5 No cheque or other bill of exchange shall be issued or paid 
by a bank unless there is affixed thereto an adhesive stamp or 
Impressed thereon by means of a die a stamp or stamps of the 
requisite value according to the requirements of this Bection 


Stamp Tax on Notes, Cheques and Bills Made out of Canada, 

6 Every bank having in possession in Canada any promis¬ 
sory note, cheque or other bill of exchange made or drawn out 
of Canada on which a stamp prepared for the purposes of this 
Part or authorized to be used in lieu thereof haB not been affixed 
or impressed shall before payment or presentment for acceptance 
or payment, if the same is payable in Canada, affix thereto an 
adhesive stamp of the requisite value according to the require¬ 
ments of this section, and the value of the stamp so affixed shall 
be payable to the bank by the person entitled to the proceeds of 
the note, cheque or bill. The bank shall, before payment or 
presentment for acceptance or payment, if the stamp is affixed 
by the bank, cancel the Btamp 


Issue of Cheque without Btamp—Penalty. 

7. Every person who issues a cheque payable at or by a bank 
to which there is not affixed an adhesive stamp or on which there 
Is not impressed by means of a die a stamp of the value of two 
cents shall be liable to a penalty not exceeding fifty dollars. 

Transfer or Delivery of Bill or Note without Btamp — Penalty. 

8. Every person who— 

(a) transfers a bill of exchange or promissory note to a bank 
in Buch manner aB to constitute the bank the holder 
thereof; or, 

(b) delivers a bill of exchange or promissory note to a bank 
for collection; 

to which there is not affixed an adhesive Btamp or on which 
there Is not impressed by means of a die a stamp of the requisite 
value according to the requirements of this section shall be liable 
to a penalty not exceeding fifty dollars. 
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Receipt for Money Paid by Bank uAthout Stamp — Penalty . 

9. Every person who signs a receipt for money paid to him 
by a bank chargeable against a deposit of money in the bank to 
KUb credit to which there is not affixed an adhesive Btamp or on 
which there is not impressed by means of a die a stamp of the 
Value of two cents shall be liable to a penalty not exceeding 
fifty dollars. 

Issue of Bank Cheques unthout Stamp—Penalty. 

10. Every bank which issues, pays, presents for acceptance 
or payment or accepts payment of a cheque or other bill of 

• exchange or promissory note upon which a Btamp of the requisite 
value according to the requirements of thiB section has not been 
affixed or Impressed shall be liable to a penalty of one hundred 
dollars. 

Penalty for Failure of Bank to Prepare Statement 

(a) Every bank which omits or neglects to prepare a state¬ 
ment as and within the time called for by the provisions of this 
section, and to affix thereto a stamp oi stamps of the requisite 
value according to the requirements of this section, shall be 
liable to a penalty equal to the amount of the stamps required 
to be affixed and a further penalty of five hundred dollars 

Penalty for Omission of Bank to Cancel Stamps on Cheques, etc. 

11 Every bank which omits or neglects to cancel, in accord¬ 
ance with the requirements of this section, the adhesive stamp 
or Btamps affixed to 

(a) a cheque, 

(b) a bill of exchange or promissory note, 

(c) a receipt for money, 

(d) a statement, 

shall be liable to a penalty equal to the amount of the uncan¬ 
celled stamps and a further penalty of one hundred dollars 

Bank Taking Receipt Without Btamp—Penalty 

12. Every bank which takes or accepts a receipt for money 
paid by the bank chargeable against a deposit of money at the 
credit of the person signing the receipt on which a stamp of the 
value required by this section has not been affixed or impressed 
Bhall be liable to a penalty of one hundred dollars 


Stamp Tax on Sale or Transfer of Stock—Penalty for Violation. 

18, No person shall sell or transfer the stock or shares of 
any association, company or corporation, by agreement for sale, 
entry on the books of the association, company or corporation, 
by delivery of share certificates or share warrants endorsed In 
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blank, or in any other manner whatsoever, or accept the transfer 
or delivery of any stock or share unless in respect of suQh rale 
or transfer there is affixed to or Impressed upon the document 
evidencing the ownership of such stock or shares, or a docu¬ 
ment showing the transfer or agreement to transfer thereof, an 
adhesive stamp, or a stamp impressed thereon by means of a die 
of the value of two cents for every one hundred dollars or 
fraction thereof of the par value of the stock or shares sold or 
transferred Provided that in case of Bale where the evidence of 
transfer is Bhown only by the books of the company the stamp 
shall be placed or impressed upon such books; and where the 
change of ownership is by transfer of the certificate the stamp 
shall be placed or Impressed upon the certificate; and in case of 
an agreement to sell or where the transfer is by delivery of the 
certificate assigned in blank there shall be made and delivered 
by the seller to the buyer a bill or memorandum of such sale, 
to which the stamp shall he affixed or impressed; and every bill 
or memorandum of sale or agreement to sell before mentioned 
shall show the date thereof, the name of the seller, the amount 
of the sale, and the matter or thing to which it refers. Pro¬ 
vided that the first delivery by a corporation or company of such 
shares, or debenture stock, in order to effect an issue, shall not 
be subject to the tax imposed by this subsection. 

Any person who violates any of the provisions of this sub¬ 
section shall be liable to a penalty not exceeding five hundred 
dollars. 5 Geo V. c 8; 10-11 Geo V c 71 Am 


Stamps to be Used and Methods of Cancellation. 

19 The Minister, except as herein otherwise provided, may 
direct stamps to be prepared for the purposes of this Part of 
such kinds and bearing respectively such devices as he thinks 
proper, and all sums received for stamps and paper stamped by 
means of a die under this Part shall form part of the Consoli¬ 
dated Revenue Fund. 

(2) The device on each stamp shall express the value thereof, 
that is to say the sum at which it shall be reckoned in discharge 
of the obligation to affix or impress stamps under this Part. 

(3) Postage stamps of the requisite value may, in lieu of 
Btamps prepared under subsection 1 of this section, be used in 
fulfilment and discharge of any requirement under this Part 
that adhesive stamps be affixed. 

(4) In any case in which an adhesive stamp is required to 
be cancelled, and it is not otherwise specifically provided, such 
stamp shall be deemed to be cancelled if lines or marks are 
drawn across or Impressed thereon so as to effectually render the 
stamp Incapable of being used for any other instrument. 
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THE BANKRUPTCY ACT. 

Sections from 9-10 Geo. V. c. 36, as amended. 


Acta of Bankruptcy. 

3. A debtor commits an act of bankruptcy in each of the 
following cases: — 


Fraudulent Conveyance. 

(b) If in Canada or elsewhere he makes a fraudulent con¬ 
veyance, gift, delivery, or transfer of his property, or of any 
part thereof; 


Fraudulent Preference. 

(c) If in Canada or elsewhere he makes any conveyance or 
transfer of his property or any part thereof, or creates any 
charge thereon, which would under this Act be void as a 
fraudulent preference If he were adjudged bankrupt; 

Property not to be removed from Province. 

26. (1) No property of an estate of a bankrupt or of an 
authorized assignor shall be removed out of the province where 
such property was at the date when any receiving order or 
authorized assignment was made, without the consent in writing 
of the inspectors or the order of the court in which proceedings 
under thiB Act are being carried on or within the jurisdiction of 
which such property 1b Bltuate. 

Moneys to be deposited in Bank. 

(2) The trustee shall deposit in a chartered bank the pro¬ 
ceeds of the sale of any property of the estate of the bankrupt 
or the authorized assignor and all other moneys realized on 
account of any trust estate which he is administering under 
this Act and he shall not withdraw or remove therefrom, without 
the consent in writing of the inspectors or the order of the court, 
any such moneys, except for payment of dividends and other 
charges incidental to the administration of the estate. 

Not into Private account of Trustee. 

(3) No trustee in a bankruptcy or under any authorized 
assignment or composition or scheme of arrangement shall pay 
any sums received by him as trustee into hiB private banking 
account 


Continuance of Business by Trustee. 


27. If the trustee 1 b directed to continue the business of a 
debtor he may incur obligations and make necessary or advisable 
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advances, which obligations and advances bo incurred or made 
shall be discharged or repaid to the trustee out of the assets of 
the debtor in priority to the claims of the creditors Provided 
that,— 

(a) the creditors or inspectors may by resolution limit the 
amount of the obligations or advances which may be made 
or paid by the trustee In the continuance of the business 
or the period of time for the continuance of the business; 
and, 

(b) the trustee shall not be under obligation to continue the 
business if in his opinion the realizable value of the assets 
of the debtor is insufficient to fully protect him against 
possible Joss from so doing, and if the creditors, upon 
demand made by the trustee, neglect or refuse to secure 
him against such possible loss 


Set off 

28 (1) The law of set-off shall apply to all claims made 

against the estate, and also to all actions instituted by the 
trustee for the lecovery ot debts due to the debtor in the same 
manner and to the same extent as if the debtor were plaintift oi 
defendant, as the case may be, except in so far ae any claim for 
set-off shall be affected by the provisions of thiB Act respecting 
frauds or fraudulent preferences. 

(2) If any debtor who has made an authorized assignment or 
against whom a receiving order has been made, owes or owed 
deDts both individually and as a member of one or more different 
co-partnerships, the claims shall rank first upon the estate by 
which the debts they represent were contracted, and shall only 
rank upon the other or others aftei all the creditors of such 
other estate or estates have been paid in full. 


Avoitlan(( of A ssir/ziim nt of Book Debts 

30 (1) Where a peison engaged in any trade or business makes 
an assignment to any other person of his existing or future hook 
debts, or any class or part thereof, and is subsequently adjudi¬ 
cated bankrupt or makes an authorized assignment, the assign¬ 
ment of book debts shall be void against the tiustee in the bank 
ruptcy, or under the authorized assignment, as regards any 
book debts which have not been paid at the date of the petition 
in bankruptcy or of the authorized assignment, unlesb there has 
been compliance with the provisions of any statute which now Is 
or at any time hereafter may be In force in the province wherein 
such person resides or is engaged in said trade or business as to 
registration, notice and publication of such assignments Pro¬ 
vided that nothing in this section shall have effect so as to 
render void any assignment of book debts, due at the date of 
the assignment from specified debtors, or of debts growing due 
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under specified contracts, or any assignment of book debts 
included In a transfer of a business made bona fide and for 
value, or In any authorized assignment. 

(2) For the purposes of this section “ assignment " includes 
assignment by way of security and other charges on book debts. 


Dealings with Undischarged Bankrupt. 

34. (1) All transactions by a bankrupt with any person deal¬ 
ing with him bona fide and for value, in respect of property 
whether real or personal, acquired by the bankrupt after the 
making of a receiving order shall, if completed before any inter¬ 
vention by the trustee, be valid against the trustee, and any 
estate or interest in such property which by virtue of this Act 
is vested in the trustee shall determine and pass in such manner 
and to such extent as may be required for giving effect to any 
such transaction. For the purposes of this subsection, the 
receipt of any money, security, or negotiable instrument, from 
or by the order or direction of a bankrupt by his banker, and any 
payment and any delivery of any security or negotiable instru¬ 
ment made to, or by the order or direction of a bankrupt by his* 
banker, Bhall be deemed to be a transaction by the bankrupt 
with such banker dealing with him for value. 

(2) Where a banker has ascertained that a person having an 
account with him is an undischarged bankrupt, then, unless the 
banker is satisfied that the account is on behalf of Borne other 
person, it shall be his duty forthwith to inform the trustee In 
the bankruptcy of the existence of the account, and thereafter 
he shall not make any payments out of the account, except under 
an order of the Court or in accordance with instructions from 
the trustee m the bankruptcy, unless by the expiration of one 
month from the date of giving the information no instructions 
have been received from the trustee 


Dividends on Separate Property of Bankrupt Partner — 

37. (4) Where one partner of a firm is adjudged bankrupt, 
or makes an authorized assignment, a creditor to whom the bank¬ 
rupt is indebted Jointly with the other partners of the firm, or 
any of them, Bhall not receive any dividend out of the separate 
property of the bankrupt or authorized assignor until all the 
separate creditors have received the full amount of their respec¬ 
tive debts. 


Debts Provable. 

44 (1) Demands in the nature of unliquidated damages aris¬ 
ing otherwise than by reason of a contract, promise, or breach 
of trust, shall not be provable in bankruptcy or In proceedings 
under an authorized assignment. 
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(2) Save as aforesaid, aU debts and liabilities, present or 
future, to which the debtor is Bubject at the date of the receiv¬ 
ing order or the making of the authorized assignment or to 
Which he may become subject before hia discharge by reason of 
any obligation incurred before the date of the receiving order or 
of the making of the authorized assignment, shall be deemed to 
be debts provable in bankruptcy or in proceedings under an 
authorized assignment. 

(3) The court shall value, at the time and in the summary 
manner prescribed by General Rules, all contingent claims and 
all such claims for unliquidated damages as are authorized by 
this section, and after, but not before, such valuation, every such 
claim shall for all purposes of this Act, be deemed a proved debt 
to the amount of its valuation. 


Proof of Debts. 

45. (1) Every creditor shall prove his debt as soon as may 
be after the making of a receiving order or after the date of an 
authorized assignment. 

(2) A debt may be proved by delivering or sending through 
the post in a prepaid and registered letter to the trustee, a 
statutory dclaration verifying the debt. 

(3) The statutory declaration may be made by the creditor 
himself or by some person authorized by or on behalf of the 
creditor. If made by a person so authorized, it shall state his 
authority and means of knowledge. 

(4) The statutory declaration shall contain or refer to a 
statement of account showing the particulars of the debt, and 
shall specify the vouchers, if any, by which the same can be 
substantiated The trustee may at any time call for the pro¬ 
duction of the vouchers. 

(5) The statutory declaration shall state whether the credi¬ 
tor is or is not a secured creditor. 

(6) Every creditor who has lodged a proof Bhall be entitled 
to Bee and examine the proofs of other creditors before the first 
meeting, and at all reasonable times. 


Proof by Secured Creditors. 

46. (1) If a secured creditor realizes his security, he may 
prove for the balance due to him, after deducting the net amount 
realized. (Eng. Sch. 2 No. 10.) 

(2) If a secured creditor surrenders his security to the 
trustee for the general benefit of the creditors, he may prove 
for his whole debt. (Eng. Sch. 2 No. 11.) 
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(3) If a secured creditor does not either realize or surrender 
hiB security, he shall within thirty days of the date of the 
receiving order, or of the making of the authorized assignment, 
or within such further time as may be allowed by the inspectors, 
or in case they shall refuse, then within such further time as 
may be allowed by the court, file with the trustee a statutory 
declaration stating therein full particulars of his security or 
securities, the date when each security was given, and the 
value at which he assesses each thereof. He shall be entitled 
to receive a dividend only In respect of the balance due to him 
after deducting the value so assessed. 

(4) Where a security is so valued the trustee may at any 
time redeem It on payment to the creditor of the assessed value. 

(6) If the trustee is dissatisfied with the value at which a 
security Is assessed, he may require that the property comprised 
in any security so valued be offered for sale at such times and 
on such terms and conditions as may be agreed on between the 
creditor and the trustee, or as, in default of such agreement, the 
court may direct. If the sale be by public auction the creditor, 
or the trustee on behalf of the estate, may bid or purchase. 

» 

(6) Notwithstanding subsections four and five of this section 
the creditor may at any time, by notice in writing, require the 
trustee to elect whether he will or will not exercise hiB power 
of redeeming the security or requiring it to be realized, and if 
the trustee does not, within one month after receiving the 
notice or such further time or times as the eouit may allow, 
signify in writing to the creditor his election to exercise the 
power, he shall not be entitled to exercise it, and the equity of 
redemption, or any other interest in the property comprised in 
the security which is vested m the trustee, shall vest in the 
creditor, and the amount of his debt shall be reduced by the 
amount at which the security has been valued 

(7) Where a security has been realized as provided by this 
Bection, the net amount realized shall be paid to the secured 
creditor and shall be substituted for the amount at which he 
valued such security in his claim and shall be treated in all 
respects as an amended valuation by the secured creditor. The 
costs and expenses of any such sale shall be in the discretion of 
the court 

(8) If the trustee has not elected to acquire the security as 
hereinbefore provided, a creditor may at any time within two 
months after filing his claim amend the valuation and proof on 
showing to the satisfaction of the trustee, or the court, that 
the valuation and proof were made bona fide on a mistaken 
estimate, or that the security has diminished or increased in 
value since its previous valuation; but every such amendment 
shall be made at the cost of the creditor, and upon such terms 
as the court shall order, unless the trustee shall allow the 
amendment without application to the court. 
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(9) Where a valuation has been amended in accordance with 
the foregoing subsection, the creditor shall forthwith repay any 
surplus dividend which he may have received in excess of that 
to which he would have been entitled on the amended valuation, 
or, as the case may be, shall be entitled to be paid out of any 
money, for the time being available for dividend, any dividend 
or share of dividend which he may have failed to receive hy 
reason of the inaccuracy of the original valuation, before that 
money Is made applicable to the payment of any future dividend, 
but he shall not be entitled to diBturb the distribution of any 
dividend declared before the date of the amendment. 

(10) If a secured creditor does not comply with the fore¬ 
going subsections he shall be excluded from all share in any 
dividend. 

(11) Subject to the provisions of subsections five and six 
of this section, a creditor shall in no case receive more than 
one hundred cents in the dollar and interest as provided by this 
Act 


Proof in Respect of Distinct Contracts. 

47. If a debtor was, at the date of the receiving order or 
authorized assignment, liable in respect of distinct contracts 
as a member of two or moie distinct firms, or as a sole contrac¬ 
tor, and also as member of a firm, the circumstance that the 
firms are in whole or in part composed of the same individuals, 
or that the sole contractor is also one of the joint contractors, 
snail not prevent proof in respect of the contracts, against the 
properties respectively liable on the contracts 


Interest. 

49. On anv debt or sum certain, payable at a certain time 
or otherwise, whereon interest is not reserved or agreed for, 
and which is overdue at the date of the receiving order or 
authorized assignment and provable under this Act, the creditor 
may prove for interest at a rate not exceeding six per cent per 
annum to the date of the order or authouzed assignment from 
the time when the debt or sum was payable, if the debt or sum 
Is payable by virtue of a written instrument at a certain time, 
and if payable otherwise, then from the time when a demand 
in writing has been made giving the debtor notice that Interest 
will be claimed from the date of the demand until the time of 
payment. 


Debts Payable at a Future Time. 

50. A creditor may prove for a debt not payable at the date 
of the receiving order or of the authorized assignment as if It 
were payable presently aDd may receive dividends equally with 
the other creditors, deducting only thereout a rebate of Interest 

o.b r.—25 
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at the rate of six per cent per annum computed from the 
declaration of a dividend to the time when the debt would have 
become payable according to the terms on which it waB con¬ 
tracted. 


Partners and Separate Estates. 

51. (3) In the case of partners the joint estate shall be appli¬ 
cable in the first instance in payment of their joint debts, and 
the separate estate of each partner shall be applicable In the 
first Instance in payment of his separate debts If there is a 
surplus of the separate estates it shall be dealt with as part of 
the Joint estate If there is a surplus of the joint estate, it shall 
be dealt with as part of the respective separate estates in pro¬ 
portion to the right and interest of each partner in the Joint 
estate” 9-10 Geo V c 36, 10-11 Geo V. c 34. Am 


Rights of Banks 

88. Nothing in the provisions of this Act Bhall interfere with, 
or restrict the rights and privileges conferred on banks and 
banking corporations by The Bank Act * 


THE COMPANIES ACT 

(Sections from chap 79 R S C 1906, as amended ) 


Borrowing Powers—Authority 

69. If authorized by by-law, sanctioned by a vote of not less 
than two thirds in value of the subscribed stock of the company 
represented at a general meeting duly called for considering the 
by-law, the directors may from time to time,— 

(a) borrow money upon the credit of the company, 

(b) limit or increase the amount to be borrowed; 

(c) issue bonds, debentures, debenture stock or other securi¬ 
ties of the company, and pledge or sell the same for such 
sums and at such prices as may be deemed expedient; 

(d) hypothecate, mortgage or pledge the real or personal 
property of the company, or both, to secure any such bonds, 
debentures, debenture stock or other securities, and any 
money borrowed for the purposes of the company 

2. Nothing in this section contained shall limit or restrict 
the borrowing of money by the company on bills of exchange or 
promissory notes made, drawn, accepted or endorsed by or on 
behalf of the company. 
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When Debentures Deposited not Redeemed. 

4. (b). Where a company has, either before or after the 
passing this Act, deposited any of its debentures to secure 
advances from time to time on current acco un t or otherwise, 
the debentures shall not be deemed to have been redeemed by 
reason only of the account of the company having ceased to be 
In debit whilst the debentures remained so deposited. 4-5 Geo. 
V. c. 23, s. 3. 


Signature of Company. 

115 Every director, manager or officer of the company, and 
every person on its behalf, who uses or authorizes the use of 
any seal purporting to be a seal of the company, whereon itB 
name with the word limited after it, is not engraven in legible 
characters; or,— 

(a) issues, or authorizes the issue of any notice, advertise¬ 
ment or other official publication or such company; or, 

(b) signs or authorizes to be signed on behalf ot such com¬ 
pany, any bill of exchange, promissory note, endorsement, 
cheque, order for money or goodb, or, 

(c) issues or authorizes to be issued any bill of parcels, in¬ 
voice or receipt of the company, 

wherein its name, with the said word after it, is not mentioned 
in legible characters, shall incur a penalty of two hundred 
dollars, and Bhall also be personally liable to the holder of any 
such bill of exchange, promissory note, cheque, or order for 
money or goods, tor the amount thereof, unless the borne is duly 
paid by the company. 2 E VII, c. 15, s. 25 


Contracts by Agents or Offxars 

160. Every contract, agreement, engagement or bargain made, 
and every bill of exchange drawn, accepted or endorsed, and 
every promissory note and cheque made, drawn or endorsed on 
behalf of the company, by any agent, officer or servant of the 
company, in general accordance with his powers as such under 
the by-laws of the company, shall be binding upon the company 

(2) In no case shall it be necessary to have the seal of the 
company affixed to any such contract, agreement, engagement, 
bargain, bill of exchange, promissory note or cheque, or to prove 
that the same was made, drawn, accepted or endorsed, as the 
case may be, in pursuance of any by-law or special vote or order. 

3. The person so acting as agent, officer or servant of the 
company, shall not be thereby subjected individually to any 
liability whatsoever to any third person therefor. R. S., c. 118, 
s. 35. 
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THE FINANCE ACT, 1914. 

5 George V., chap. 3. 

An Act to Conserve the Commercial and Financial Interests 
of Canada. 

iAssented to 22nd August , 1914-1 

Whereas for the purpose set forth in an order in council of 
the third day of August, 1914, advances to the chartered hanks 
In the form of an issue of Dominion notes, were authorized to 
he made against deposits by the banks with the Minister of 
Finance of such securities as might be approved by the Minister, 
such advances to be repayable not later than the first day of 
May, 1916, with interest at a rate, to be approved by the Minister, 
not less than five per cent, per annum; and whereas under the 
authority of an order in council of the same date, the chartered 
banks were authorized to make payment in bank notes instead 
of gold or Dominion notes until further official announcement 
in that behalf, and were also authorized to issue from the date 
of the said order in council, and until further announcement# 
excess circulation to amounts not exceeding fifteen per cent, of 
the combined unimpaired capital and rest or reserve fund of the 
respective banks, as stated in their respective statutory monthly 
returns to the Minister for the month immediately preceding 
that in which the additional amount is issued; and whereas 
under authority of an order in council dated the tenth day of 
August, A.D. 1914, the redeeming in specie of Dominion notes 
was suspended; and whereas it is expedient that the said orders 
in council be confirmed’ Therefore His Majesty, by and with 
the advice and consent of the Senate and House of Commons of 
Canada, enacts bb follows: — 

1. This Act may be cited as The Finance Act , 191'/. 

2 In this Act, unless the context otherwise requires, 

(a) "Minister” means the Minister of Finance; 

(b) “ excess circulation ” means the amount of the notes of 
a bank in circulation in excess of the amount of the notes of 
that bank which may be issued pursuant to subsections 1 and 3 
of section 61 of The Bank Act. 

3. The issue of Dominion notes, and all things done under 
the provisions of the orders in council cited in the preamble, 
are hereby confirmed and shall be deemed to have been duly 
authorized, and the said orders in council shall continue In 
force until the fifteenth day of September, 1914: Provided always 
that the Governor in Council may at any time by a proclamation 
published in The Canada Gazette revoke the said orders In 
council, or any of them, or any of the provisions in the said 
orders contained, but such revocation shall not affect the previ- 
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oub operation of any such order or anything duly done there¬ 
under, or affect any right, privilege, obligation or liability 
acquired, accrued, accruing or incurred thereunder. 

4. In case of war, invasion, riot or insurrection, real or 
apprehended, and in case of any real or apprehended financial 
crisis, the Governor in Council may, by proclamation published 
in The Canada Gazette ,— 

(a) authorize the making of advances to the chartered fra nks 
and to the savings banks to which The Quebec Savings Banks 
Act, 1913, applies, by the iBsue of Dominion notes upon the 
pledge of securities, deposited with the Minister, of Buch kind 
and amount as may be approved by the Treasury Board; such 
advances to be repayable at such times as the Board may deter¬ 
mine with interest at a rate likewise determined by the Board 
of not less than five per cent per annum; 

(b) authorize the chartered banks to make payments In the 
bank notes issued by such banks instead of in gold or Dominion 
notes, but the total amount of the notes of any chartered bank 
in circulation at any time shall not exceed the amount of its 
notes issuable under the provisions of The Bank Act and of 
clause (c) of this subsection; 

(c) authorize the several chartered banks to issue excess 
circulation, from and including the ilrst day of March in any 
year, to and including the last day of August next ensuing, or 
during any part of such period, to amounts not exceeding fifteen 
per cent, of the combined unimpaired capital and rest or reserve 
fund of the respective banks, as stated in their respective statu¬ 
tory monthly returns to the Minister for the month immediately 
preceding that in which the additional amount is issued; 

(d) suspend the redemption in gold of Dominion notes; and 

(e) authorize, in so far as the same may be within the 
legislative authority of the Parliament of Canada, the postpone¬ 
ment of the payment of all or any debts, liabilities and obliga¬ 
tions however arising, to such extent, for such time and upon 
and subject to such terms, conditions, limitations and provisions 
as may be specified In the proclamation. 

(2) The securities deposited with the Minister under this 
section shall, as respects the Dominion notes issued hereunder, 
be deemed to be the security required to be held by the Minister 
under section 5 of The Dominion Notes Act , 

(3) A tender by a bank of its notes in payment of any of its 
liabilities, when a proclamation made under clause (b) of the 
first subsection of thi^ section is in force, shall be a sufficient 
and valid tender, and the payment at such time by a bank of 
any of Its liabilities with its notes shall be as sufficient and 
valid a payment as if the same had been made in Bpecte or 
Dominion notes' Provided In either case the total amount of 
the notes of the bank in circulation at that time, including in 
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case of tender the amount tendered, does not exceed the amount 
ot notes of the bank isBuable under the provisions of The Bank 
Act and of clause (c) of said subsection, 

( 4 ) Subsection 16 of section 61 of The Bank Act shall apply to 
the excess circulation issued under the authority of this section, 
and interest shall accordingly be payable thereon as if such 
excess circulation had been excess circulation issued under the 
authority of said section 61 

(6) No proclamation issued under the provisions of this 
section shall continue in force for more than thirty days after 
the beginning of the first session of Parliament held after the 
issue thereof, unless it is approved by resolution passed by both 
Houses of Parliament 

(6) Any proclamation made under the provisions of this sec¬ 
tion may be varied, extended or revoked by any subsequent pro 
clamation, and separate proclamations may be made dealing with 
separate subjects, but if any proclamation is varied, extended or 
revoked neither the previous operation thereof nor anything 
duly done thereunder shall be affected thereby, nor Bhall any 
right, privilege, obligation or liability acquired, accrued, accru-. 
ing or incurred thereunder be 'affected by such variation, exten 
sion or revocation 

5 The Governor in Council may make regulations, not incon 
sistent with this Act with regard to advances to the chartered 
banks, and to the Baid savings banks the terms and conditions 
affecting the deposit of securities, and all other matters neces 
sary to give effect to the provisions of this Act 

6 The part of section 135 of The Bank Act immediately pre¬ 
ceding clause (a) is repealed and the following is substituted 
therefor — 

“ 135 If the total amount of the notes of the bank in circu 
lation at any time exceeds the amount authorized by this Act 
and by The Finance Act , 191k, the bank shall,—„ 


5 GEORGE V , CHAP. 4 

An Act Rlsplcting Dominion Notes 

[Assented to 22nd August, 191 4 ] 

His Majesty, by and with the advice and consent of the 
Senate and House ot Commons of Canada, enacts as follows — 

Short Title 


1. This Act may be cited as The Dominion Notes Act , 1914 . 
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Interpretation. 

2. In this Act, unless the context otherwise requires,— 

(a) “Dominion notes” meanB notes of the Dominion of 
Canada Issued and outstanding under the authority of 
this Act; 

(d) <f gold ” means,— 

(i) gold coins which are a legal tender in Canada and, 

(ii) gold bullion in bars, each bar bearing either the 
stamp of the Royal Mint of the United Kingdom or 
of the branch thereof in Canada or of one of the branches 
thereof in Australia or of one of the coinage mintB of 
the United States or of the Assay Office of the United 
States at New York certifying its weight and fineness, 
at a valuation of one dollar in the currency of Canada 
for every 23.22 grains of fine gold content; 

(c) “Minister” means the Minister of Finance. 


Issue and Redemption. 

3. Dominion notes may be issued and outstanding at any 
time to any amount, and such notes shall be a legal tender in 
every part of Canada except at the offices at which they are 
redeemable. 

4 Dominion notes shall be of such denominational values as 
the Governor in Council determines, and shall be in such form, 
and signed by such persons, two in number, as the Minister 
dlrectB. 

(2) By direction of the Minister, there may be substituted 
for signatures in the proper handwriting of one or both of the 
persons authorized to sign under the provisions of the last 
preceding subsection, facsimiles thereof printed from engraving* 
Provided that if both of the signatures are printed, then a dis¬ 
tinguishing device and serial number shall be printed from 
engraving on each note, after the notes have been delivered by 
the printer and engraver to the Minister, and while the notes 
are in the custody and control of the officers of the Department 
of Finance. 

(3) Dominion notes shall be redeemable in gold on presenta¬ 
tion at branch offices established, or at banks with which 
arrangements are made for the redemption thereof as hereinafter 
provided. 

Security. 

6. The Minister of Finance shall always hold as security for 
the redemption of Dominion notes up to and Including fifty 
million dollars, issued and outstanding at any one time, an 
amount equal to not less than twenty-five per centum of the 
amount of such notes in gold. 
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(2) As security for the redemption of Dominion notes Issued 
fb excess of fifty million dollars, the Minister shall hold an 
amount In gold equal to such excess 

6. In case the amount held in accordance with the provisions 
of this Act as security for the redemption of Dominion notes 
is not sufficient to pay the Dominion notes presented for redemp¬ 
tion, or in casS the amount so held is reduced below the amount 
required by this Act to be held, the Governor in Council may 
raise, by way of loan, temporary or otherwise, upon such form 
Of security and upon such terms and conditions as the Governor 
in Council may approve, Buch sums of money as aie necessary to 
pay such notes or to provide the amount required to be held as 
security for the redemption of Dominion notes msued and out¬ 
standing 


Proceeds and Expenses 

7 The proceeds of Dominion notes so issued shall form part 
of the Consolidated Revenue Fund of Canada, and all expenses 
incurred or required to be paid in connection with the engraving, 
printing or preparation of such notes, or the signing, issue or 
redemption thereof, shall be paid out of the said fund 


Monthly Statement 

8 The Minister of Finance shall publish monthly in The 
Canada Gazette a statement of the amount of Dominion notes 
outstanding on the last day of the preceding month and of the 
gold then held by him foi securing the redemption theieot 


Agencies for Redemption 

9 The Governor in Council may establish branch offices of 
the Department of Finance at Toionto, Montreal, Halifax, St. 
John, Winnipeg, Victona, Chailottetown, Regina and Calgary, 
for the redemption of Dominion holes or may make arrange¬ 
ments with a chartered bank at any of the said places for the 
redemption thereof 

(2) The Governor in Council shall appoint a suitable person 
to be In charge of the respective offices bo established, and such 
officer shall he called an assistant receiver general and shall he 
an agent for the issue and redemption of Dominion notes 

Notes of Late Province of Canada 

10 Provincial notes under the Act of the late province of 
Canada, passed in the session held in the twenty ninth and 
thirtieth years of Her late Majesty Queen Victoria’s reign, 
chapter ten, intituled An Act to provide for the issue of Provin¬ 
cial Notes, shall he held to be notes of the Dominion of Canada, 
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an ^i k® redeemable in gold on presentation at Toronto, Mont* 
real, Halifax or St. John, according as the same are respectively 
made payable, and shall be legal tender except at the offices at 
which they are respectively made payable. 


11. Chapter 27 of the Revised Statutes, An Act respecting 
Dominion Notes, is repealed. 


9-10 EDWARD VII, CHAP. 14 
An Act Respecting the Currency. 

[Assented to 4th May , 1910.] 

His Majesty, by and with the advice and consent of the 
Senate and House of Commons of Canada, enacts as follows.— 


Short Title. 

1 This Act may be cited as The Currency Act, 1910. 

Dcjwmtnations and Standards. 

2. The denominations of money In the currency of Canada 
shall be dollars, cents and mills,—the cent being one-hundredth 
part of a dollar, and the mill one-tenth part of a cent. 

3. (1) The standard for gold coins of the currency of Canada 
shall be such that of one thousand parts by weight, nine hundred 
shall be of fine gold and one hundred of alloy. 

(2) The standard for silver coins of such currency shall be 
such that of one thousand parts by weight, eight hundred shall 
be of fine silver and two hundred of alloy. 10-11 Geo. V., c. 9, 
s. 3 Am. 

Coins. 

4 Gold, silver and bronze coins, struck by the authority of 
the Crown for circulation in Canada, of the respective denomina¬ 
tions mentioned in the schedule to this Act, and of the standard 
weight of fineness therein set out, shall be equal to and pass 
current for the respective sums in the currency of Canada 
following, to wit: for twenty dollars, ten dollars, five dollars, 
two and one-half dollars, one dollar, fifty cents, twenty-five cents, 
ten cents, five cents and one cent 

(2) In the making of such coins a remedy (or variation from 
the standard weighl and fineness specified in the schedule 
hereto) shall be allowed of an amount not exceeding the amount 
specified in that schedule 

(3) If any coin of gold silver, or bronze, but of any other 
denomination than that of the coins mentioned in the schedule 
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hereto, Is hereafter coined under the provisions of this Act, such 
coin shall be of the same fineness as is fixed for coins of like 
material by that schedule, and shall be of a weight bearing the 
same proportion to the weight specified in that schedule as the 
denomination of such coin bears to the denominations or denomi¬ 
nation of coin of like material mentioned in that schedule; and 
In the making of such coin a remedy shall be allowed of such 
amount as, having regard to the remedy assigned in that 
schedule to coins of like material, may be fixed and determined 
by proclamation under this Act; and such coin, If of gold, shall 
be subject to such provision as to least current weight as may 
be fixed and determined by proclamation under thiB Act, regard 
being had to the least current weight assigned in that schedule 
to the respective gold coins mentioned therein. 

6. All coins of the currency of Canada which may be made 
pursuant to the provisions of this Act shall, subject to any 
regulations and conditions which may be made by the Master 
of His Majesty's Royal Mint in England, be coined at the 
Ottawa Branch of the Royal Mint; but if for any reason such 
coins cannot be made at the said branch mint as required, the 
Governor in Council may authorize the making of such coins at 
His Majesty’s Royal Mint or at any other branch thereof. 

6. The Minister of Finance may from time to time issue out 
of the Consolidated Revenue Fund such sums as may be neces¬ 
sary for the purchase of bullion in order to provide supplies of 
coin for the public service. 

7. The sums received in payment for coin produced from 
bullion purchased under the next preceding section shall be 
paid into the Consolidated Revenue Fund. 


Legal Tender. 

8 A tender of payment of money, if made in coins which 
have been made in accordance with the provisions of this Act, 
and have not been called in under any proclamation made in 
pursuance of this Act, and have not become diminished in 
weight, by abrasion through ordinary and legitimate use, so aB 
to be of less weight than the current weight, that is to say, 
than the weight (if any) specified as the least current weight 
in the schedule hereto, or less than such weight as may be 
declared by any proclamation made in pursuance of this Act, 
Bhall be a legal tender,— 

(a) in the case of gold coins, for a payment of any amount; 

(b) in the case of silver coins, for a payment of an amount 
not exceeding ten dollars, but for no greater amount; 

(c) in the case of bronze coins, for a payment of an amount 
not exceeding twenty-five cents, but for no greater amount 

(2) The holder of the notes of any person to the amount of 
more than ten dollars shall not be bound to receive more than 
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that amount In such silver coins in payment of such notes, if 
presented for payment at one time, although any of such notes 
is for a less sum. 

(3) Nothing in this Act shall prevent any paper currency 
which under any Act or otherwise is a legal tender from being 
a legal tender. 

9. The British sovereign of the weight and fineness prescribed 
by the laws of the United Kingdom at the date of the passing of 
this Act, and which is not of less weight than the current weight 
specified as the least current weight at which it is a legal tender 
in the United Kingdom, shall pass current and be a legal tender 
in Canada for four dollars and eighty-six cents and two-thirds 
of a cent of the currency of Canada; and any other gold coins 
made at His Majesty's Royal Mint or at any branch thereof, 
and current in the United Kingdom, being a multiple or divi¬ 
sion of the sovereign shall, subject to corresponding current 
weight specifications pass current and be a legal tender ir 
Canada for proportionate sums in the currency of Canada. 

10 The Governor in Council may, by proclamation, from 
time to time, fix the rates at which any foreign gold coins of the 
description, date, weight and fineness mentioned in such procla¬ 
mation shall pass current and be a legal tender in Canada; 
Provided that until it is otherwise ordered by any such proclama¬ 
tion the gold coins of the United States of America hereinaftei 
mentioned, that is to say the half eagle or five dollar piece, the 
eagle or ten dollar piece and the double eagle or twenty dollar 
piece, coined after the eighteenth day of January, one thousand 
eight hundred and thirty-seven, and while the standard of fine¬ 
ness for gold coinB then fixed by the laws of the said United 
States remains unchanged, and weighing respectively one hun¬ 
dred and twenty-nine grains, two hundred and fifty-eight grains, 
and five hundred and sixteen grains, subject to the provisions of 
the laws of the said United States with respect to such coins ai 
to tolerance or remedy and as to the reduction in weight by 
abrasion through ordinary and legitimate ubb below the said 
respective weights, in so far as such provisions prescribe the 
conditions under which the said coins shall bo a legal tender in 
the said United States, and so long as such coins shall be receiv¬ 
able at their nominal value by the Treasury of the said United 
States and its offices, shall paBs current and be a legal tender 
in Canada for five dollars, ten dollarB and twenty dollars, 
respectively, in the currency of Canada. 

11. The silver copper or bronze coins heretofore struck by 
authority of the CrowD for circulation in the provinces of 
Ontario, Quebec ana New Brunswick under the Acts at the 
time in force in the said provinces respectively, and such silver, 
copper or bronze coins as, before the passing of this Act, have 
been struck by the same authority for circulation in Canada 
under the Acts at the time In force In Canada, shall be current 
and a legal tender throughout Canada at the rates in the said 
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currency of Canada assigned to them respectively by the said 
Acta, and under the like conditions and provisions 

12 No other ailver, copper or bronze coins than those which 
the Crown has heretofore caused to be struck or may hereafter 
cause to be struck for circulation in Canada, or in some prov¬ 
ince thereof, shall be a legal tender in Canada 

13 The stamp of the year on any foreign coin made current 
by this Act or any proclamation issued under it, shall establish 
prtma facie the fact of its having been coined in that year, and 
the stamp of the country on any foreign coin shall establish 
prime facie the fact of its being of the coinage of such country. 

14 No coin which has been bent or mutilated, or has been 
defaced by the stamping or engraving thereon of any name, 
word, or mark, whether such coin is or is not thereby diminished 
or lightened, and no coin which has in any way been reduced in 
weight except by abrasion through ordinary and legitimate use, 
shall pass current or be a legal tender 


Accounts, Debts and Obligations 

15 All public accounts throughout Canada shall be kept in 
the currency of Canada, and in any statement as to money or 
money value, in any indictment or legal proceeding, the same 
shall be stated in such currency 

(2) Every contract, sale payment bill note, instrument, and 
security for money and eveiy transaction dealing matter and 
thing relating to money, or involving the liability to pay any 
money, which was made executed or entered into done or had 
on or subsequent to the hrst day of July one thousand eight 
hundred and seventy one, and before the coming into force of 
this Act, shall be deemed to have been and be so far as anything 
remains to be or may be executed, done or had thereunder as if 
the same was originally made, executed, done or had according 
to the coins made for circulation in Canada and which are legal 
tender in Canada in pursuance of this Act, unless the same 
was made, executed, entered Into, done or had according to the 
currency of Great Britain or of some British possession or of 
some foreign state 

(3) Every contract sale payment, bill, note, instrument and 
security for money and eveiy transaction, dealing matter and 
thing whatever relating to money, or involving the payment of 
or the liability to pay any money which is made, executed or 
entered into done or had, shall be made, executed, entered into, 
done and had according to the coins made for circulation in 
Canada and which are current and legal tender in pursuance of 
this Act, unless the same be made, executed, entered into done 
or had, according to the currency of Great Britain or of some 
British possession or some foreign state 

16 All sums mentioned in dollars and cents in The British 
No7*h American Act , 1867, and in all Acts of the Parliament of 
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Canada shall, unless it Is otherwise expressed, be understood to 
be sums in the currency of Canada 

17. All sums of money payable on and after the first day of 
July, one thousand eight hundred and seventy-one, to the 
Crown, or to any person, under any Act or law in force in Nova 
Scotia, passed before the said day, or under any bill, note, 
contract, agreement or other document or instrument, made 
before the said day in and with reference to that province, or 
made after the said day out of Nova Scotia and with reference 
thereto, and which were intended to be, and but for Buch altera¬ 
tion would have been payable in the currency of Nova Scotia, 
as fixed by law previous to the fourteenth day of April, one 
thousand eight hundred and seventy-one, Bhall hereafter be 
represented and payable, respectively, by equivalent Bums in the 
currency of Canada, that is to say, for every seventy-five cents 
of Nova Scotia currency, by seventy-three cents of the currency 
of Canada, and so in proportion for any greater or less sum; 
and If in any buch sum there is a fraction of a cent in the 
equivalent In the currency ot Canada, the nearest whole cent 
shall be taken. 

18 Any debt or obligation contracted before the first day of 
July, in the year one thousand eight hundred and eighty-one, 
in the currency then lawfully used in the Province of British 
Culumbia, or in the Province of Pilnre Edward Island, shall, if 
payable thereafter, be payable by an equivalent sum in the 
currency of Canada. 

Dominion and Bank Notes, 

19 No Dominion note nor bank note payable in any other 
currency tnan the currency of Canada shall be issued or reissued 
by the Government of Canada, or by any bank (except as other¬ 
wise provided by The Bank Act), and all such notes issued 
before the first day of July one thousand eight hundred and 
seventy one which are outstanding and legal obligations shall 
be redeemed, or notes payable in the currency of Canada Bhall 
be substituted or exchanged for them 

(2) The respective sums which Dominion notes and bank 
notes, now in circulation issued on or after the first day of July, 
one thousand eight hundred and seventy-one, and before the 
coming into force of this Act, purport to be obligations Ho pay, 
shall be deemed to be sums in the currency of Canada as by this 
Act established. 

^Powers of the Governor tn Council 

20 The Governoi in Council may from time to time by 
proclamation do all or any of the following things: — 

(a) Determine the dimensions of and designs for any coin; 

(b) In addition to the denominations of coins mentioned in 
the schedule hereto, determine the denominations of other coins 
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to be coined and, subject to the provisions of this Act, the 
remedy and least current weight therefor: 

(C) Diminish the amount of remedy allowed by the schedule 
hereto In the case of any coin; 

(d) Determine the weight, not being less than the weight (if 
any) specified In the schedule hereto, below which a coin, when 
diminished in weight by abrasion through ordinary and legiti¬ 
mate use, Is not to be deemed a current or legal tender; 

(e) Make regulations under which the Minister of Finance 
may redeem silver, copper or bronze coins Issued for circulation 
in Canada which by reason of abrasion through ordinary and 
legitimate use are no longer fit for circulation; 

(f) Call in coins of any date or denomination; 

(g) Revoke or alter any proclamation previously made 

(2) Every such proclamation shall be published in The 
Canada Gazette and shall thereupon come into operation on 
the date of Buch publication, and shall have effect as if it were 
enacted in this Act 

Examination and Test of Coins 

21 For the purpose of ascertaining that coins of the currency 
of Canada issued from the Ottawa Branch of the Royal Mint 
have been coined in accordance with the provisions of this Act, 
the Governor in Council shall nominate and appoint competent 
persons, not less than three who shall meet at least once in 
each year, aB aBsay commissioners, to examine and test, in the 
presence of the proper officers of the Ottawa Branch of the 
Royal Mint and of the officers attending pursuant to any regula¬ 
tions made hereunder, the fineness and weight of the coins 
reserved for this purpose. 

(2) The Governor in Council may, from time to time, make 
regulations respecting the proceedings at and the conduct of 
such examination and test, and all matters incidental thereto, 
and in particular respecting the following matters, namely,— 

(a) the time and place of examination and test; 

(b) the setting apart out of the coins issued by the said 
branch mint of certain coins for examination and test, and the 
custody and production of the coins so set apart, and the pro¬ 
duction of the standard weights and trial plates hereinafter 
mentioned; 

(c) the attendance of one or more officers of the Department 
of Finance and of one or more officers of the Department of 
Inland Revenue thereat; 

(d) the recording and publication of the findings of the com¬ 
missioners as the result of such examination and test, and the 
proceedings (if any) to be taken in consequence thereof 

(3) Every such regulation shall come into operation on the 
date therein in that behalf mentioned, and shall have effect as 
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if it were enacted in this Act, but may be revolted or altered 
by any subsequent regulation under this section. 

22 . The Dominion standard troy ounce, made of platinum- 
iridium now in the custody of the Minister of Inland Revenue, 
shall be the standard for regulating the weight of such currency, 
and the Minister of Inland Revenue shall cause weights of each 
denomination of coin made under this Act to be made and duly 
verified, and these weights, when approved by the Governor In 
Council, shall be the standard weights for determining the Just¬ 
ness of the weight of and for weighing such coin 

(2) The Minister of Inland Revenue shall, for the purpose of 
such examination and test, procure such standard weights, 
multiples and divisions in weight of such standard troy ounce, 
and such balances as may be necessary for the purpose of such 
examination and test. 

(3) The Minister of Inland Revenue shall from time to time, 
when necessary, cause trial plates of pure gold and of pure 
silver to be made and duly verified, and such trial plates shall 
be used for determining the justness of the gold and silver coins 
examined and tested under the provisions hereof. 

(4) Such standard weights and trial plates shall, except as 
may be provided by any regulations made hereunder, be in the 
custody of the Minister of Inland Revenue, to be kept in such 
place and in such manner as the Minister of Inland Revenue 
may direct 


Expenses Incidental to Administration. 

23. The costs, charges and expenses incident to the carrying 
out of the provisions of this Act, including the examination and 
test, procuring standard weights, trial plates and balances, shall 
be payable out of the Consolidated Revenue Fund. 


When Counterfeit or Diminished Coin to he Broken . 

24. Every officer employed in the collection of the revenue in 
Canada shall cut, break or deface, or cause to be cut, broken or 
defaced, every piece of counterfeit or unlawfully diminished 
gold or silver coin which Is tendered to him in payment of any 
part of the revenue of Canada. 


Repeal. 

25. The Currency 4 ct, chapter 25 of the Revised Statutes, 
1906, is repealed. 
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SCHEDULE. 


Denomination 
of coin. 


Gold- 

Twenty dollar . 

Ten dollar. 

Five dollar. 

Two and one 
half dollar... 


Silver- 

One dollar. 

Ffty cent. 

Twenty-five cent 

Ten oent. 

Five oent. 

Bronze — 

Oent. 



Least 


Remedy 
allows nee. 

Standard 

weight. 

Current 
weigh t. 

Standard 

fineness. 

Weight 

per 

piece. 

Mille¬ 

simal 

fineness. 

Grains. 

Grains. 


Grain a. 


516 

258 

129 

64.5 

513.42 

256.71 

128.355 

64.178 

/Nine-tenths fine'i 

I gold, one-tenth 1 
{ alloy; or mille- V 
1 simal fineness, 1 
V 900. ) 

.50 

.40 

.25 

.20 

1 

1 

1 

1 

360 


fEight- tenths tme \ 
silver, two- 

1.50 

4 

180 


1.50 

4 

90 


-[ tenths alloy; r 

I or millesimal 1 

1.00 

4 

36 


*3.00 

4 

18 


v fineness, 800 .. ' 

Mixed metal,copper, 
tin and zinc. . . . 

+3.50 

4 

50 




+140.00 







* This remedy is on a group of one dollar’s worth, ten pieces, 
t This remedy is on a group of one dollar’s worth, twenty pieces. 

% This remedy is on a group of eighty pieces weighed against a 
weight of one pound avoirdupois. 

(Ab amended by 9-10 Geo. V., c. 16, s. 1, and 10-11 Geo. V., 
c. 9, as. 1 and 2.) 
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9-10 GEORGE V., CHAP, 16. 
an Act to Amend The Cubbency Act, 19)0 

[Assented to 0th June , 1919.] 

Hie Majesty, by and with the advice and consent of the 
Senate and House of Commons of Canada, enactB as follows: — 

1. (1) The Schedule to The Currency Act\ 1910 , chapter 
fourteen of the statutes of 1910, is amended by striking out the 
last sectlcn thereof, relating to the bronze cent, and the footnote 
pertaining thereto, and substituting the following therefor: — 




Least 

.Standard 

Remedy allowance. 

Denomination 

Standard 

Current 

1 

_ __ __ 

of com. 

weight. 

weight 

fineness 

Weight 
per pieoe. 

Millesimal 

fineness. 

Bronae Cent 

50 

•• 

Mixed metal, 
copfx»r, tin 
and zinc 

+140 









t This remedy is on a group of one hundred and fort} pieces 
weighed against a weight of one pound avoirdupois. 

(2) The bronze coins heretofore struck by authority of the 
Crown shall continue to be current and legal tender. 

2. This Act shall come into force upon such date as may be 
prescribed by proclamation issued by the Governor in Council. 


c.b.p. —26 



402 


CANADIAN BANKING PRACTICE. 


10-11 GEORGE V., CHAP. 9. 

An Act to Amend The Currency Act, 1910. 

[Assented to 11th May, 1920. J 

His Majesty, by and with the advice and consent of the 
Senate and House of Commons of Canada, enacts as follows: 

1. Section three of The Currency Act, 1910 , chapter fourteen 
of the statutes of 1910, is repealed, and the following Is substi¬ 
tuted therefor:— 

“ 3. (1) The standard for gold coins of the currency of 
Canada shall be such that of one thousand parts by weight nine 
hundred shall be of fine gold and one hundred of alloy. 

“ (2) The standard for silver coins of Buch currency shall 
be such that of one thousand parts by weight eight hundred 
shall be of fine silver and two hundred of’alloy.' 

2. The Schedule to the said Act is amended by striking out 
the part thereof pertaining to silver coins and substituting the« 
following therefor:— 


- 

— — 

-- 


Denomination 

Standard 

Least 

current 

Standard 

of coin. 

wuignt. 

weight. 

fineness 

“(b) Silver — 

(>no dollar . 

Crains. 

360 

Grains. 

Eight tenths 

Fifty cent. 

180 


fine silver, 

Twenty-five oent 
ten cent . 

IK) 


two tenths 

3li 


a 11 o y; or 
millesimal 

Five cent. 

18 




fineness, 800. 


Remedy allowance. 

Weight Millesimal 
per piece. fineness. 

Grains. 

i. no 4 

1 50 4 

1 00 4 

*3 00 4 

+3 50 4 


• This remedy is on a group of one dollar's worth—ten pieces, 
t This remedy is on a group of one dollar’s worth— twenty pieces. 

3. The silver coins of a millesimal fineness of nine hundred 
and twenty-five heretofore struck by authority of the Crowp. 
shall continue to be current and a legal tender, and the silver 
coins of a millesimal fineness of eight hundred struck since the 
first day of January, one thousand nine hundred and twenty, 
under the author 1 ty of the order of the Governor in Council 
dated the twenty-fifth dry of November, one thousand nine hun¬ 
dred and nineteen, (P.C. No, 2373) and the order of the Gover¬ 
nor in Council dated the twenty-ninth day of January, one thou¬ 
sand nine hundred and twenty, (P.C. No. 198) shall be current 
and a legal tender. 
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522. Assignment of security held by. 286 

Accommodation Promissory Note. 

309. Maker’s rights as surety. 173 

309. Maker of, not entitled to notice of dishonour. 173 

Account. 

Deposit, see Deposit Account. 

Joint, see Joint Account. 

Trust, see Tru&t Account. 

Savings Bank, see Savings Dank Account. 

481. Liability of bank for disclosing state of customer's... . 265 

Action. 

168. Should not be taken In name of person who has 

endorsed "without recourse". 85 

Administration, Letters of. 

497. To estate of minor . 272 

514. Bank requirements as to production of. 282 

509. Taken out in two countries Conflicting claims to 

estate. Duty of bank. 278 
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Administrators. 

Question. Pjuhl 

500. Powers and responsibilities of. 278 

Advances. 

Security for, see Security for Advances. 

On seed grain. See Amendment to Act .. 369 

On live stock. See Amendment to Act .370-1 

632. On the security of ships or vessels.'.. 290 

Advice of Drafi. 

424 Delay in receipt of. 234 

Agent. 

21-2. Correct form of signature by. 11 

23. Form of signature which entails personal liability. 12 

20 Authority, extent of, when acting for person trading 

under firm name. 10 

560. Authority of, to sign warehouse receipts or assignments 

under sec. 88 of the Bank Act. 303 

478. Delegation of authority. 263 

^79. Minor as . 264 

200. Death of, does not revoke authority to pay cheques 
previously signed and delivered on behalf of 

principal .110 

478. Power of, to operate trust account. 263 

464. Withdrawal of moneys of principal and deposit of same 

to his own account, in trust. 255 

589. Transfer of bank shares of principal to his own name.. 323 

589. Acceptance as of stock of which he Is the transferor.. 323 

Agent, for Collection. 

334-7. Responsibility of bank for loss arising out of negligence 

or bankruptcy of.184,186 

338. Liability of . 18® 

Alteration. 


63. Of name of drawee bank, before Issue of cheque.. 
365. Of cheque from "order" to "bearer" after Issue 
391-2. Fraudulent, of amount of cheque. 


28 

201 

214 
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Question. Page. 

180. Of date of maturity, by consent of parties. Days of 

grace . 99 

280. Of cheque, by striking out “ full settlement of all claims " 161 

281. Of cheque, by striking out "interest to 31st inst.”. 152 

345. Of rate marked on a cheque drawn "with exchange".. 190 

Alternative Drawees. 

45. Instrument drawn upon, not a bill of exchange. 20 

Amount. 

14-5. Of cheque, in figures only. 7-8 

371. Of cheque, in which words and figures differ . 204 

391-2. Of cheque, fraudulently raised. 214 

62. Of cheque, blank spaces before and after. 28 

470. Limit of, which may be deposited in a bank by married 

woman in the Province of Quebec. 259 

Antedated. 

84. Acceptance, may be treated by holder of bill as dishon 

our. 40 

Appropriation oi' Payments. 

293. Debtor has a right to specify account to which his pay¬ 
ment must be applied. 161 

Assignment or Book Debts. 

515. Present debts . 282 

616. Future debts . 282 

617. Notice to debtors . 283 

Circumstances under which assignment is void as 

against trustee of bankrupt estate. 381 

Assignment or Inhuranioe Policies. 

See Security for Advances. 

Attorney. 

See Agent, and Power of Attorney. 

Aval. 


See Endorsement as Surety. 
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Bank. 

Question. Paoc 

Act of 1913, amendments to.369,370 

Appointment of Curator to suspended . 364 

594. Government returns. Statement of Directors’ liabilities 326 
618. Government returns. Statement of deposits payable 

after notice . 338 

604. Right to money fomid in public department of a. 331 

596. Power of Provincial Legislatures to tax. 327 


Bankers’ Association. 

See Canadian Bankers' Association. 

Bankers’ Conventions and Rules Respecting Endorsement 
See Endorsements. 

Bank Circulation Redemption Fund. 

See Bank Notes. 

Bank Deposit Receipts. 

See Deposit Receipts 


Bank Holidays. 

397. Acceptance and payment of customers cheques on. 221 

398 Withdrawal of credit balance on — Position of holder of 

outstanding cheque.222 

Bank Hoi iis ok Business 

295 Banking hours. 162 

399. Payment of cheque before. 222 

316. Tender of payment of dishonoured cheque after. 175 

602. Right of bank to refuse to accept money parcel after.... 330 


Banking Law 

622. Standard works on Canadian. 339 

Banking Pracjice. 

See Clearivo House Rules . 

See Endorsements. Conventions & Rules respecting. 
See Collecting Bank. 

See Paying Bank. 

601. Checking teller’s cash 


329 
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Bank Notes. 

Question. Page. 

444. Circulation of notes of a bank In a district in which it 

Is not represented . 246 

446. Fraudulent issue of . 247 

438. Guarantee of payment of. 241 

442. Not legal tender . 245 

440. Redemption agencies . 243 

446. Redemption at foreign agencies. Right to charge 

exchange . 247 

447-8. Redemption of mutilated or partially dlstroyed. 248 

449. Redemption value of old issues of Bank of Nova Scotia 

and Merchants Bank of Halifax. 249 

By-laws of Canadian Bankers' Association providing for' — 
Monthly circulation returns (Art. 20, sec. 1 & 9).... 349 
Right to inspect circulation accounts of any bank 

(Art. 20 , sec. 6 & 7). 352 

Penalty for failure to make and send in returns 

(Art. 20, sec. 5 & 8 ). 352 

Destruction of old notes (Art. 20, secs. 1 & 2 ). 350 

Destruction of notes of Insolvent banks (Art 21).. 353 
Destruction of dies and rolls used for printing ot 

plates (Art. 22) . 353 

Record of bank platee and notes (Art 23) . 354 

Bankritptcv 

Act of, fraudulent conveyance is, Sec 3. (b). 380 

Act of, fraudulent preference is, Sec. 3 (c). 380 

Administration of Estate. 

Continuance of business by trustee Sec. 27. 380 

Property not to be removed from province. Sec 

26 (1) . 380 

Moneys realized from state must be deposited in a bank 

Sec. 26 ( 2 ) . 380 

But not in private account of trustee. Sec. 26 (3)_380 

Bank. 

Must notify trustee of any deposit at credit of bankrupt. 

Sec 34 (2) . 382 

Dealings of, with bankrupt in respect to property 
acquired by him after receiving order. Sec. 34 ( 1 ) 382 
Rights of, under Bank Act, not affected by Bankruptcy 

Act Sec. 88 ..... 386 

Book debts. 





















INDEX . 


Question. 


m 

Page. 


Circumstances under which general assignment of, le 

void as against trustee. Sec, 30 (1). 881 

Claims, (a) by ordinary creditor. 

Debts provable. Sec. 44. 382 

Form of, Sec, 45. 383 

When Interest may be proved tor Sec 49. 385 

Debts payable at a future time may be proved for. 

Sec. 50 . 385 

323-4, In the Province of Quebec bills and notes not yet 

matured, become due as against the bankrupt.. .178.179 

Proof in cesftect of distinct contracts Sec. 47. 385 

Ranking of claims where there are separate estateB. Sec. 

28 (2), 51 (3) .381,386 

Claims, (b) by secured (rerhtor. 

Proof by, Sec. 46 (1) . 383 

If securities surrendered whole debt may be proved for, 

Sec 46 (2) . 383 

Creditor must value securities Sec. 46 (3). 384 

Trustee may take over securities on payment of asseeBed 

value. Sec. 46 (4). 384 

Creditor may require trustee to elect as to exercise of 

this power Sec 46 (6). 384 

Trustee may order that security be offered for sale Sec. 

46 (5) . 384 

Valuation and proof may be amended Sec 46 (8).. 384 
Rights and liabilities where valuation amei ded. Sec. 

46 (9) . 385 

No creditor may receive more than 100 cents on the 

dollar. Sec. 46 (11). 385 

Dividends 

On joint and separate properties Sec 37 (4) . 382 

Partners 


Liability of separate estates of, Sec. 51 (3). 386 

Rank of claims against separate properties of, Sec. 

28 (2) . 381 

Set-off. 

Law of, to apply to all claims. Sec 28 (1). 381 


“ Bfarer Chfoue" 

352. Striking out verds "or order” does not convert cheque 

Into a . 194 

3*1 Cheque endorsed by the maker, hut not by the payee, 

does not become a . I ® 4 

350. Cannot by endorsement be made payable to order only 194 
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INDEX. 


Question. Page. 

849. Drawn on an outside point. Right of collecting bank 

to require endorsation of customer. 193 

230. Lost, Stop payment of. Effect. 126 

380. Lost, Cashed by finder. Owner has no recourse against 

paying bank . 208 

Bill op Exchange. 

Acceptance of, see Acceptance. 

Amount of, see Amount . 

Date, of, see Date. 

Endorsement of, see Endorsement. 

Payment of, see Paying Bank. 

Presentment of, see Presentment. 


45. Drawn on two drawees alternatively or in succession. . 20 

53. Post-dated. 24 

84. Payable “ Upon arrival of goods.” . 16 

35. Payable "sixty days alter arrival of goods.”. 17 

61. Payable . . . months “ and a half ” after date . 27 

38. Payable “ with bank charges ” . 18 

196. Should a bank accept partial payment of. 107 

381. First of exchange lost in transit. Payment of second 
of exchange to purchaser of draft. Bond of in¬ 
demnity . 209 

458 Death of purchaser of draft after payment for, but before 

delivery. Position and duty of bank. 253 

175. English time and demand, defined and distinguished... 97 

Brix of Lading. 

553. As security . 300 

581. Form of Insurance certificate accompanying. 317 

572. Received in exchange for warehouse receipt. 311 

547. Forged. Attached to acceptance. Position of acceptor 

and of collecting bank. 296 

545-6. Attached to acceptance. Surrendered by bank in order 
to enable drawee to examine goods. Responsibility 

of bank . 297 

544. Attached to acceptance. Goods not equal to sample 

Position of acceptor and of collecting bank. 296 

549. To the order of a bank. Delivery of goods by carrier 

to someone other than the bank. 298 

551. Obtained from a carrier by fraud, and held by a third 

party as security for an advance. 299 

548. Carrier has no right to demand endorsement of, by 

bank when goods are consigned to its customer.... 298 
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Bond of Indemnity, 

Question. Paqs . 

418. Amount of . 231 

215-8. On issue of duplicate of lost draft.118,118 

219. On payment by bank of duplicate of certified cheque... 119 

220. On Issue by drawer of duplicate of lost cheque. 119 

381. On payment of second of exchange to purchaser of draft 

when first of exchange lost in transit.209 

Book Debtb. 

See Assignment of Book Debts. 

Borrowino Powers. 

609. Of company with Dominion charter.S33 

610. Of company with British Columbian charter.334 

Canadian Bankers’ Association. By-laws, 

Constitution 

Meetings. 

Annua] general. Art. 2. 341 

Special general. Art. 2. 341 

Requisition for calling of special general, Art. 2. 341 

Notices of, Art 7. 344 

Proceedings at. Art. 3 . 342 

Votes of members and associates Art 6 . 343 

Executive Council 

Constitution of, Art. 4. 343 

Powers of, Art. 8. 345 

Meetings of, Art. 5. 343 

General. 

President, election of. Art. 3. 342 

President, powers and duties of Art, 17. 349 

Vice-President. Art 3 & 17.342,349 

Secretary-Treasurer. Appointment of, and duties. Art. 10 346 

Seal. Power to affix. Art. 13. 347 

Authentication of deeds and documents. Art. 14.. 347 

Borrowing powers. Art. 18. 349 

Annual dues. Art. 19.*. 349 

Accounts. Art 15. 348 
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Question. Page. 

Audit. Art. 16. 348 

Sub-sections of the Association. Art. 11. 347 

Record of bank plates and notes. Art. 23. 354 

Destruction of obsolete bank plates. Art. 22. 363 

Power to appoint curator to suspended bank. Art. 24., 354 

Destruction of notes of Insolvent bank. Art. 21. 353 

Clearing House Rules. See Clearing House Rules . 
Conventions and rules respecting endorsements. See 
Endorsem ents 

Cancellation, 

90 Of acceptance . 44 

99 Of certification of cheque . 49 

Capacity. 

599 To operate bank account . 328 

469-70. Limitation of amount which may be deposited in 
banks by married women in the Province of 

Quebec.258, 259 

488 Presentation of cheque for payment by drunken Savings 

Bank depositor Duty of bank .268 

" Cash.’' 

112 Cheque payable to the order of. 55 

Chattel Mortgage. 

Ab security for advance on live stock under sub-section 

12 of section 88 of the Bank Act .371 

614. On growing crops where land mortgaged to another 

person. 336 

Chfque. 

Alteration of, see Alteration. 

Bearer, see Bearer Cheque and Order or Bearer . 

Collection of, see Collecting Bank 
Endorsement of, see Endorsement. 

Identification of payee of, see Identification. 

Notice of Dishonour, see Notice o/ Dishonour 
Protesting of, see Protest. 

Stopped, see Stopping Payment. 

War Revenue stamp on, see Stamp. 
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m 

Question. p AQa 

1* Irregular In form . 1 

6 . With voucher detached . 4 

12 . Duty of drawer to exercise care In preparation of. 7 

13. Drawn In lead pencil . 7 

14. Amount expressed in figures only . 7 

15. Amount expressed in embossed figures . 8 

62. Issued with blank space before or after amount. 28 

391. Amount fraudulently raised . 214 

16. Signed with rubber stamp . 8 

17. Signed by mark. 9 

25. Use of abbreviation “ Ltd.” by an incorporated company 13 

24. Power of President of incorporated company to Bign.... 12 

388. Bearing forged signature . 212 

52. Undated, Negotiability . 24 

36. Payable on certain days of week only. 17 

56. Marked payable only after a certain date. 25 

57-8 Payable at a future date.25,26 

59. Post-dated . 26 

40. Omission of words “order” or ” bearer". 18 

41. Omission of payee’s name . 19 

42. Payable to " self ” with words “ or bearer ” scored out.. . 19 

112. Drawn to the order of “cash”. 56 

64. Signed by the drawer in blank. 28 

157. Payable to A. B on the endorsation of C. D. Effect_ 84 

327. Drawn for “capital and interest". 180 

344-5. Drawn payable “ with exchange/’ “ with commission," 

or "with bank charges" . 190 

277. Drawn “ payment in full of account" Position of drawee 

bank .■ ■ ■ • 150 

278. Drawn “ in full of account." Position of payee. 150 

279. Drawn in payment of " balance in full to date," endorsed 

“ received on account only " . 151 

281. With words "interest to 31st inst." scored out.152 


Certification of, 

03. Right of bank to refuse. 45 

94. Form of . 45 

96. What constitutes valid . 

104,229. Drawer cannot stop payment to holder in due 

course after . 63,125 

97-8. As " good for two days only." Effect.46, 48 

367. In error. Marking cancelled, but initials of ledger- 

keeper not removed. Effect . 202 

399. Before banking hours. Notice to stop payment given 

by drawer at opening of bank.. 222 




































414 


INDEX. 


Question. Page. 

99. Drawn on a U. S. bank. Right to cancel. 49 

105. Savings Bank, marked “O. K.” by ledger-keeper. 53 

280. Certified, with words “ full settlement of all claims ” 

ruled out by the endorser . 151 

392. Certified. Amount raised subsequently to the marking 214 

219. Certified. Lost in mails. Bank entitled to bond of 

indemnity before payment of duplicate . 119 

238. Certified. Payable to drawer’s order. Garnishment of 

funds at credit of his account.131 

239. Garnishment of funds represented by a certified.131 

100. Crossed “payable at par” at another bank. 50 

101. Certified. Failure of hank before payment . 51 

102. Certified. Item standing for seven years Claim by 

drawee for refund. 51 

103. Certified. Outstanding for ten years. Statute of Limi¬ 

tations . 52 

51. Crossed generally . 23 

50. Crossed " duplicate ” . 22 

Promise to hold fuvds to cover, 

234. Risk incurred by assenting bank.128 

235-6. Payment stopped by drawer before presentment.. .129,130 
237. Prior presentation of another cheque. 130 

204 Delay in presentment lor payment of. 112 

216. Delayed in transmission, and dishonoured on presenta¬ 
tion. . 117 

220. Lost in mails. Right of drawer to bond of indemnity on 

issue of duplicate . uq 

221 Lost in mails. Rights of bank against customer for 

whom negotiated, and against endorser. 120 

222. Lost in mails. Unavoidable delay in presentation does 

not discharge drawer in case of failure of bank.... 121 

223. Lost In mails. Subsequent death of drawer. Right of 

holder to claim against his estate. 122 

400. Right of bank to refuse payment of. 223 

149. Bank under no obligation to give reason for refusal to 

honour cheque . 79 

285. Mutilated. Right of bank to refuse payment. 154 


361-2. On Savings Bank account, returned through Clearing 

House marked “ Pass book must be presented”. .198,199 


363. On Savings Bank account. Refused and protested 

because not accompanied by pass book. 199 

364. On Savings Bank account, covering amount for Interest 

accrued but not yet due. Right of bank to refuse 

payment . 200 

374-5. Defacing dishonoured . 206 
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Question. p ,„, 

326. Re-presented, with protest tees added. Duty ot drawee 

bank . 180 

417. Surrender to customer ot paid cheques., 230 

Clearing House. Rules. 

(Article 26 of the by-laws of the Canadian Bankers 1 
Association,) 

Formation of Clearing Houses and admission of members. 

Rule 1 . 356 

Objects. Rule 2 . 366 

Meetings, Rule 3 . 356 

Votes of members Rule 4 ... 350 

Board of management. Rule 5. 366 

Officers Rule 6. 357 

Managers. Rule 7 .358 

Expenses. Rule 8 . 358 

Withdrawal Rule 9 . 359 

Clearing bank Rule 10 . 369 

Payment ot balances Rule 11.359 

Objections to statements Errors in exchanges Rulo 

12 . 360 

Items received in trust Rule 13... 3C2 

Provision for default. Rulo 14.363 

Readjustment of balances Rulo 15. 363 

Suspension of clearings Rule 16 . 364 

By-laws Rule 17 . 364 

Expulsion of members. Rule 18 . 364 

Non-members. Rule 19. 364 

Medium of payment. Rule 20 365 

Information for publication Rule 21 . . 366 

Cheques on city branches. Rule 22 ... 365 

Clearing House parcels Rule 23 . 366 

Matter for clearings Rule 24. 366 

Canadian Bankers' Association Money Orders Rule 25. 366 
Conventions and rules respecting endorsements. Rule 

26 . 366 

420. Presentation of cheque in person at paying bank by 

manager of collecting bank. 232 

421. Delay in returning cheques . 232 

422-3. Returned itemB .•. 233 

451. Settlements .. • •'*. 260 

452. Illustration of working of rule 14. 250 

460. British Clearing House system . 249 
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Collateral Security, 

Question. Page. 

See also Security on Advances. 

* 

9. An Instrument bearing a statement by the maker that It 

Is to be held as collateral Is not a note. 6 

173. Rights of holder for value of. 96 

207. Presentation for payment of notes held as. 113 

206. Form of consent authorizing delay in presentment of 

notes held as . 113 

331. Neglect to give notice of dishonour to endorser of note 

held as . 182 


Collecting Bank. 

See Presentment for Acceptance. 

Presentment for Payment. 

Notice of Dishonour , and Protest. 

336-7 Responsibility of banks for selection of collecting 

agents .185,186 

334-5. Bankruptcy of agent for collection. 184 

349. Cheque payable to bearer drawn on an outside point. 

Right of collecting bank to require endorsement by 

customer .193 

221-2. Cheque lost in transit .120,121 

196. Part payment of bill of exchange tendered to. 107 

342. Short collection of interest on note. 188 

545-6. Surrender of bill of lading attached to acceptance In 
order to enable drawee to examine goods. Respon¬ 
sibility of bank . 297 


Companies, Incorporated. 


Signature of company. The Companies Act. s. 115. 387 

19. Note bearing corporate seal only is valid. 10 

25. Use of abbreviation " Ltd " permissible . 13 

24. Power of President to sign cheques. 12 

356. Authority of President to endorse. 196 

72,75 Authority of officers to accept bills of exchange... .32, 36 
Statutory borrowing powers. The Companies Act, s. 69, 386 

609. Borrowing powers. Limitation of, Overdraft. 333 

610. Limitation of borowing powers in British Columbia.... 334 
Contracts by agentB or officers. The Companies Act. 

s. 160 . 387 
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Qpmttov- Pan*. 

611, Debentures Issued without coupons., 834 

When debentures deposited with bank remain as con¬ 
tinuing security. The Companies Act, 8. 49 (4b)..,« $87 

612. Right of shareholders to inspect certain books of.295 

61S. By-laws restricting transfer of shares without consent 

of directors ... 225 


Compensation. 


See Bet-off. 


Coupons. 

434. On debentures held as collateral. Neglect of bank to 

present for payment ... 239 

Cannot be collected through Clearing House. Rule 
24 (c) .* 366 


Credit, Letter of. 
See Letter of Credit. 


Curatob. 

Appointment of, to suspended bank. Art 24. 354 


Currency. 


See also Dominion Notes. 

Currency Act of 1910. 222 

Amendments to Currency Act of 1910.*..401,402 

Standards of gold and silver coin, and remedy allow¬ 


ances. Sec. 2-7. 

Coin as legal tender. Sec. 8-14. 

Mutilated or defaced coin. Sec. 14. 

When counterfeit or diminished coin to be broken. Sec. 


393 

394 
396 


24 


399 


Old currency of Nova Scotia 
Sec. 17 . 


Present statutory value. 
. 397 


Date. 

33. Of bill of exchange payable on “ April first after date.".. 16 

6L Of bill of exchange payable . . . months "and a half M 

after date .. 27 

p.B.p.—27 
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Qtmraoir. Pasoc. 

ISt Of maturity of note Issued on June 30th “ at one mouth ” $0 
82. On which bill should he sighted under power of attorney 

to accept, received by mall .• •. * • 39 

Dats or Grace. 

177-9. Demand bills and notes not subject to.97,98 

86. On sight draft, run from date of acceptance.*.. 41 

85. Do not run on bill at two months dated 28th August, and 

accepted “payable 31st October”. 41 

178. Bill drawn at sight ” with one day's grace.” Effect.... 88 
180. On bill with date of maturity altered by consent of 

parties .. 99 

251. Interest runs on . 186 


Drawee. 

77. Refusal of, to give up bill left for acceptance. 37 

81. Acceptance by only two drawees when three are named 

in draft . 39 

Death. 

208-9. Of depositor. What constitutes notice to bank. 114 

507. Of depositor. Transfer of funds. Duty of bank. 277 

498 Of depositor. Accounts In name of “ A B Sheriff ” and 
“A. B. Assignee.” Right of legal representatives 

to withdraw moneys .. 272 

502-4. Of depositor of moneys “in trust.” Transfer of 

funds .274, 275 

497. Of depositor who Is a minor. Letters of adminlstra^ 

tion necessary . 272 

506. Of partner. Power of surviving members of firm to 

operate bank account .276,277 

506. Of one of three executors. Power of co-executors to with¬ 
draw funds . 275 

200. Of agent. Presentation of cheque signed by. 110 

228. Of drawer of loBt cheque. Rights of payee.122 

458 Of purchaser of draft, before delivery. 253 


Debentures. 

434. Held by a bank as collateral security. Neglect to present 

coupons for payment . 239 

Deposited by company as security When not considered 
to be redeemed. (Companies Act. Sec. 69, ss. 

4 (b) .887 
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Deposit. 

Question. 

483. Right of back to refuse copper coins' in excess of 26 

cents . 266 

480. Partial payment of cheque offered for, slip shewing de¬ 
duction must be signed by depositor...264 

487, Slips. Time during which & bank should preserve,.... 288 


Deposit Account. 

See also Joint Account, Trust Account and Savings 


Bdnk Account. 

459. Opening of, by person trading under firm name.253 

497 In name of deceased minor. Withdrawal., .. 272 

469. In spinster’s name Withdrawal after marriage.258 

506. In name of firm Withdrawal after death of one of the 

partners .. 276,277 

471. In name of " Job Smith, Sheriff ” Drawn upon by his 

successor in office . .. .259 

498 In name of “ A B Shenff ” or “ Assignw ” Death of 

depositor. Withdrawal . 272 

In namo of undischarged bankrupt Bank must notify 
trustee of amount at credit Bankruptcy Act Sec 

34 (2) 382 

Moneys belonging to an insolvent estate must not be de¬ 
posited by trustee In private account Bankruptcy 

Act Sec 26 (3) 880 

213. Bank should not make part payment when there are not 

sufficient funds to cover cheque.116 

388. Cheque bearing forged signature cannot be charged to 

customer . 212 

389 Cheque credited to with an endorsement forged. Liabil¬ 
ity of customer, after notice . 218 

411 Right to charge dishonoured d^aft to the private ac¬ 
count of a customer when there are not sufficient 

funds In his business account. 227 

212 Bank has no lien on customer’s account for amount of % 
loan not yet matured . 1J6 

470. Of married woman in the Province of Quebec. Statutory 

limitation of amount, which may be received on-269 


427-9 Not negotiable 
480 Lost . 


Deposit Receipt. 


285,287 
... 287 
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Question. Page. 

431. Effect of endorsement on. 237 

474. In f&inor of husband and wife, or either of them. Trans¬ 
fer to wife alone. 261 

Discount. 

339. Instructions to allow. If draft paid before a fixed date... 187 
Dishonour. 

See Notice of Dishonour. 

Dividends, Bank. 

595. Unclaimed. Exempt from operation of the Statute of 

Limitations . 327 

Dominion Notes. 

Dominion Notes Act, 1914. 390 

Issue of, Sec. 3. 391 

Denominations and form of, Sec 4. 391 

Signature of. Sec. 4. 391 

Legal tender. Sec. 3. 391 

Redemption of, in gold. Sec. 4 (3).391 

Redemption may be suspended. Finance Act, 1914. Sec. 

4 (d) . 389 

Agencies for redemption. Sec. 9. 392 

Monthly statement of amount of notes outstanding. 

Sec. 8 . 392 

Notes of late Province of Canada. Sec. 10. 392 

443. Right to demand payment by banks in certain denomina¬ 
tions of . 245 

Double Liability. 

588,593. Of bank shareholders.322,325 

592. Of trustee personally on bank stock when beneficiary 

of trust not named . 325 

Drawer. 

104. Cannot stop payment of certified cheque in hands of 

holder in due course .. 53 
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DRUNKENNESS. 

Question. Taw, 

488. Right of bank to refuse to honour cheque presented by 

depositor while intosicated . 268 

Endorsement. 

106. By mark. 64 

107-9. By rubber stamp .64,65 

29,133. By agent .•. 14,57 

117. Of cheque payable to the order of a Club. 68 

111, 119. By official on behalf of limited company.. .56, 59 

356. Authority of president of limited company to Bign. 196 

118 In the name of a registered company. 69 

120 By person carrying on business under a trade name.... 60 

110,132, By partner, for firm.66,66 

358 Of cheque payable to an insolvent, deceased. 197 

115. Of cheque when name of payee Incorrectly spelled. 57 

116 Of cheque when payee wrongly designated . 58 

123. With description of payee as contained In cheque omitted 61 

137,140 Restrictive.70.71 

139 “For identification only” . 70 

154,359 "Without recourse” .83,197 

151 In payee’s name without authorization. 80 


125 Cheque payable to John Smith, " Guardian for Mary and 

Patrick Brown ” endorsed 'John Smith. Guardian" 68 
127 Cheque payable to the oich ; of "John Smith Collector 
of Customs ” endorsed by the assistant or acting 


collector . . . . <i4 

128 Cheque payable to "John Smith Trustee" endorsed 

" John Smith " . 64 

129. Cheque payable to " John Smith," endorsed " John Smith, 

Secretary, Jones Mfg Co” . 64 

130 Cheque payable to Joseph Smith endorsed M J. Smith’’.. 66 
150. Cheque payable to “Smith & Jones" endorsed "Smith ( 

& Jones, per R Smith ” . 79 

131. Draft payable to "M Hotel Co” endorsed " J. S.-63 

157. Cheque payable to " A. B on the endorsation of C, D.".. 84 

]iy Bank . 

170. Form of stamp .• .. 94 

113. Of bill when sent for collection... 67 

138. Guarantee where there is no Clearing House. .1. 70 

134 Payee’s endorsement missing. Effect... 67 

M5, Of cheque irregularly endorsed by payee. 68 

136. Cheque endorsed " Deposited to credit of," signed by 

Teller . 69 
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Question. Pag*, 

141. Cheque payable to the order of “John Bull ft Son” 
endorsed “The Bank of Canada, credit account of 

John Bull ft Son, Trust Account “..... 71 

By Harried Woman. 

124. Of cheque payable in her spinster name.. 62 

147. Domiciled in the Province of Quebec. 74 

146. 613. As surety for her husband.76, 281 

121. Use pf prefix “Mrs/' does not invalidate. 61 

122. Of cheque payable to “Mrs. John Smith.” .. 61 

146. Draft payable to “ Stephen Jones ft Mrs. William Smith/’ 

endorsed “ S. Jones and Sarah Smith.”. 73 

146. Cheque payable to “ Mrs. A. A. Smith,” endorsed ” B B. 

Smith” . 73 

165 Payment and delivery of note without. 83 

413. Note marked “paid ” by a bank but not endorsed by 

payee. 229 

414. Cheque payable to bearer passed through Clearing House 

without. 229 

412, Necessary to complete title, missing. 228 

360. Cheque payable to bearer cannot by endorsement be made 

made payable to order only. 194 

143-4 Cheque payable to the order of one person must be 
endorsed by him before it can be deposited to his 

credit in a Joint account . 72 

160. Order of endorsements does not affect liability of all 

parties to discounting bank. 86 

Forged. 

384-94. ClaimB arising therefrom.210, 219 

395. Right of drawee bank to recover from last endorser. ... 220 

396. When and by whom notice of, must be given. 220 

393. Foreign law as to validity of, governs bill made payable 

and endorsed abroad . 215 

Right to require. 


347-8. Of cheque made payable to a specified person “ or 


order." .191,192 

349. Of cheque “ to bearer ” drawn on an outside point and 

deposited for collection . 193 

353. Of cheque payable to "cash or order” . 196 

354. Of cheque payable to “self or order.”..,. 195 

355. Refusal of person presenting to endorse. 196 


Endorsement, Accommodation. 

162, Written above signature of preceding endorser. Effect.. 86 
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Endorsements. 

Question. p AfflL 

Conventions and rules of Canadian Bankers' Association 
respecting. (Clearing House Rules No 26.) 

Mode of endorsing. Sub-sec. (a).g<16 

Regular, defined. Sub-sec. (b) .... 566 

By person or firm. Sub-sec (b) .867 

By a corporation. Sub-sec (b) H67 

By agent. Sub sec. (b) .887 

Irregular, defined. Sub-sec (c) 367 

Restrictive, defined. Sub-sec. (d) . 367 

All Items cleared to bear stamp of depositing member. 

Sub-sec. (e) .'.368 

Bank stamp a guarantee of all items except thoBC defec- A 
tive by reason of mlBBlng endorsements. Sub¬ 
sec (f) . 368 

Letters of credit, deposit receipts, etc Sub-Bcc (g) .. 368 

Endorser 

]56, 163 5 Accommodation, Liability of, to payee baDk . 81 87-90 
166 Accommodation, Liability of, to holder in due course.... 91 

88 Liability of, on sight draft dishonoured by non-accept¬ 
ance . 48 

332 Continued liability of on note paid by him and aftet- 

wards re-circulated .182 

518 Payment of note by. Right to require transfei oi colla- 

teial security .283 

161. Rights of endorsers among themselves. 86 

Exchange 

242 9. On bills payable in Canada... 138-6 

245 On letters of Credit. 184 

Executors. 

473. Account in name of two Withdrawal by one alone- 261 

26. Note signed by only two of three Effect. 13 

407. Authority of, to give renewal of note made by testator., 226 

591. Power to sell rights on new issue of bank stock. 826 

286 Overdue note ot the testator cannot be charged against 

trust account of. 155 

Fees. 

329-30. Chargeable by notary for noting and protest. 181 
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Finance Act, 1914. 

Question. Page. 

Finance Act, 1914 . 388 

Power by Order In Council to suspend redemption of 

Dominion Notes In gold. Sec. 4 (d). 389 

Power by Order in Council to authorize banks to make 
payments in their own notes Sec. 4 (b) . 389 

Fire Insurance Policies. 

See Security for Advances 

Forgery, 

See Cheque, forged, and Endorsement, forged. 


Garnishment 

490 Of moneys on deposit in a bank.269 

238-9. Of funds represented by a certified cheque.131 

240 Of amount due on note Position of holder in due course 132 

241 Effect of service of writ of. upon subsequent banking 

transactions . . . .132 

476 Of funds of one of the depositors of a joint account. 262 

491. For debt of huBband, of money deposited by married 

women in the Province of Quebec ... .269 

493 For personal debt, of moneys deposited in trust account 270 
492 Of deposit headed “A. B. for C D for debt of A. B... 269 

Guarantor 


167 Not entitled to notice of dishonour. 91 

168 Liability of . 92 


Holder. 


197. Of cheque has no rights as against drawee bank. 108 

214. Cannot demand partial payment of cheque for which 

there are insufficient funds. 116 

239. Duty of bank rb regards, on garnishment of funds repre¬ 
sented by an accepted cheque. 131 

169. May enforce proper endorsement of note irregularly 

endorsed. 94 

372. Failure of consideration for note, does not affect rights of 96 
173. For value, of collateral security. Rights of. 96 
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Page. 


Question. 

401 Rights of, against drawer who has stopped payment of 

cheque. .. 

615 Of draft given by master of ship for cargo purchased 

by him, has no claim against vessel . 357 


228 


Holidays 

See Bank Holiday 9 

Hours of Business 
See Bank Hours oj Business 


IDEN nFICATlON 

271 5 Of payee ot a cheque Right of bank to require 146 9 

276 Error in, Responsibility 149 


Indi MNiir 

See Bond of Indemnity 


I M>1 X Nl MT1ER 

621 Index Number 


339 


Inland Bill of Exchange 

296 Protest necessary only In Protime of Quebec 163 


Insanity 

193 Ot customer, revokes authority of bank to charge accept 

ances to his account . . . 106 


Insoi\fnc\ 

See Bankruptcy 

In&urancf PorrciFB 
See Security joi Advanfts 

Interest 

25b On note Time from which It commences to run . 138 

255 Is due on dishonoured cheque from time of presentation 

for payment .. .. 138 





m 


18 DEX. 


Question. Pjubl 

251. Huns on day* of grace...... 155 

540. Not chargeable on delayed remittance... 187 

841. Ceases to accrue on payments tendered at maturity.188 

252. Due only at expiration of term on note for " $1,000 at 

Blx years, with interest at six per cent, per annum ° 137 

253. On discounted note*. Method of computing.137 

484. On daily bank balances. Method of computing. 266 

486. On account drawn below stipulated amount when there 

was agreement to maintain minimum free balance.. 267 

254. Rate of, on time accommodation notes. ..! . 137 

250, Amount chargeable on note payable '* with interest at 

the rate of . . . per cent’'. 136 

416. Rebate of, on note paid before maturity. 230 

342. Short collection of, Responsibility. 188 

Joint Account. 

472 Power of attorney to draw upon signed by only one of 

the depositors . .260 

475. With provision that survivor shall have the right to 

withdraw funds in the event of death of one of the 
parties. Opinion of Counsel against the acceptance 
of accounts in this form.262 

476. Garnishee order against one of the depositors only. 262 

143-4 Cheque payable to the order of one person must be 

endorsed by him before it can be deposited to his 
credit in a joint account ... . 72 

Joint Payees 

46 Note In favor of. .. . 21 

Joint & Several Note 

402-8. Rights of surety against co-promissors.223, 224 

287. Right of bank at maturity to charge against account of 

one of the promlssors.155 

Legal Tender. 

In notes. See Dominion Notes. 

In coin. See Currency Act. 

Letter of Credit. 

432. Not transferable .. 238 

433. Omission to endorse payment on. Responsibility for lorn 239 

246. Rate of exchange on . 134 
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L*rrraa of Administration 

Question. Pa(b . 

See Adimmstration, Letters of . 

Letters Probate. 

See Probate 

Lien Note 

3. Not a negotiable instrument . 2 

179. Not subject to days of grace . 98 

Life Insurance Policii ^ 

See Security for Advances. 

Limitations Statue of 

416 Date from which statute commences to run. . ... 230 

595 Unclaimed dividends on bank stock exempt from opera¬ 
tion of.827 

207 Notes held as> continuing security .113 

103. Certified cheque outstanding for ten years. 62 

Lost Bill of Exchange, 

206. Lost by drawee when left for acceptance Position and 

duty of presenting bank .113 

381 Payment of second of exchange to purchaser of bill lost 

in transmission Bond of indemnity. 209 

216-18. Bond of indemnity required before issue of duplicate 

of . 116,118 

Lost Cheque. 

222-4 Lost In mails Delay In presentment, excused... 121,123 

221 Lost in mails. Bond of indemnity may be required 

before issue of duplicate .*. 120 

223. Lost in malls. Death of drawer before issue of duplicate 122 
230 Payable to bearer. Notice to stop payment. Meet.... 126 

380. Payable to bearer Cashed by finder. 208 

379 Endorsed in blank. Cashed by finder . < \.» 208 















INDEX. 


Question/ Pab&. 

328. Lost by notary to whom it had been handed for protest. 

Responsibility ... 181 

Lost Promissory Note. 

217. Endorsed note, lost in mails. Position of collecting bank 118 
Lost Withdrawal Receipt. 

382. On Savings Bank account. Responsibility of bank for 


payment made to finder . 209 

Lost Deposit Receipt. 

430. Lost Deposit Receipt . 237 

# 

Marked Cheque. 

See Cheque, certified. 

Married Woman. 


30. Liability of her separate estate (except in the Province 


of Quebec) on note signed jointly with her husband 15 
124. Endorsement of cheque payable in her maiden name- 62 

147, Endorsement by, in the Province of Quebec. 74 

148. Accommodation endorsement by . 76 

469. Deposit account in her spinster name Power to draw 

cheques and to have account changed. 258 

470. In the Province of Quebec Restriction of amount she 

may deposit in bank . 259 

491. In the Province of Quebec Garnishment of her bank 

deposit for debt of husband. 269 

513. Except in the Province of Quebec may bind her separate 

estate by endorsing as surety for her husband. 281 

557. Resident in Ontario may give security under section 88 

of the Bank Act . 302 


Material Alteration. 
See Alteration. 


Minor. 

479. Ab agent. 264 

467. Account in name of . 257 

468. Account in trust for, cannot be seized for debtB of de¬ 

positor . 258 

497. Death of. Withdrawal of deposit Letters of administra¬ 
tion necessary . 272 
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Mortgage, 

Question. Pas*. 

See Chattel Mortgage and Security for Advances. 


Municipality, 

153. Negotiability of cheques in favor of.82 

227. Countermand by Councillor of cheque issued by, Is of no 

effect . 124 


Mutilated Cheque. 


285. Bank may refuse payment of. 154 

Clearing House rule respecting No. 12 (J). 362 


Mutilated Notes. 


447-8, Redemption of 


248 


Negligence. 

69 Omission by Bank Manager to accept draft under Power 


of attorney . 31 

433. Omission to endorse payment on Letter of Credit. 239 

203. Omission of collecting agents to present draft on date of 

maturity. 112 

434. Delay in presentation of coupons attached to collateral 

security . 239 

435. Instructions by wire to ‘'notify and pay” Failure to 

carry out . 240 


NO N- A CCETTA NjCE. 

77. Refusal of drawee to return bill left with him, con¬ 


stitutes . 37 

91. Liability of bank for failure to give due notice of. 44 


Notes. 

See Bank Notes, Dominion Notes, Lien No+ee and 
Promissory Notes. 

Notary. 

328. Cheque handed to, for protest, and lost by him, Re¬ 


sponsibility .*. 181 

329. Fee on protest .* 181 

330 Fee for noting. .181 
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INDEX, 


Notice. 

Question. Page. 

885* To collecting bank of fraudulent raiaing of amount of 

cheque . 211 

896. Of forged signature ....* 220 

208*9. Of death of customer. What constitutes. 114 

426. To Incorporated company. Word “ limited ” omitted 

from address . 234 

Notice of Dishonour. 

297. Who may give . 163 

298. To whom it must be given. 164 

305. Time within which It must be sent.170 

319. Form of . 177 

304. Return of unpaid bill as. 169 

320. Sent to endorser by registered letter.177 

321. Of cheque, payment of which has been stopped by the 

drawer . 177 

313. Of demand draft with bill of lading attached when goods 

are delayed in transit . 174 

322. Cheque presented three times and returned marked 

"N.SF." Notice of first dishonour.%. 178 

807-8. Agreement to hold bill after maturity without, 

Effect .171,172 

309-10 Surety who is a joint promlssor on note Is not en¬ 
titled to . 173 

311. Not required in case where endorser is alBO one of the 

makers of the note . 173 

167. Guarantor is not entitled to. 91 

Noting. 

306. Of dishonoured bills . 170 

Nova Scotia. 

449. Old issues of bank notes. Their present statutory value 249 
Order for Monet. 

437. Payable to bearer. Illegal if Intended to circulate as 

money ... 241 

** Or Order.” 

40 Omission of words,,jlttect . 18 

365. Alteration of cheque from order to bearer .. 291 
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Question. p AOK . 

350. Bearer cheque cannot, by endorsement be made payable 

to order only...,. j $4 

352. Striking out words: u of order ” does not convert cheque 

Into a bearer cheque... 194 


Overdraft. 

609 Borrowing powers of Incorporated company do not cover 333 


Overdue Note. 

28$. Of a deceased debtor Cannot be charged againBt a de¬ 
posit made by the executois of his estate . .. 165 

289 Right of bank to charge against a deposit subsequently 

made . . ... 156 

290 1 Funds for cheque presented for payment cannot be 

applied, without pave'oa consent, in dibchaige ol 156,157 
U0 Balance due on Right of bank to tbaige to maker’s 

curient account Advisability of notice 227 


. Part Paimi vj 

196 Of bill Acceptance of . ... 107 

214 Holder of cheque for which there are insufficient funds 

cannot demand 116 


Paiunj rship 

67 Power of attorney to accept drafts, signed in name of 


firm by one of the partners Effect ... 30 

152,171 "Non trading Liability of partners on paper en¬ 
dorsed by and dLrountmg for the firm .81, 94 

506 Death of one of the paituers Po^er of survivors to 

withdraw firm moneys on deposit .276,277 


510, Firm not liable on personal guarantee given by one of 

its members ... .... .278 

607 Restrictions in deed of, do not affect dealings with banka, 

in the absence of notice... » 833 

605 6 Registration of . .331,332 


Pass Book. 


See Savings Bank Account, 









INDEX. 


Payee. 

Question. Page. 

46. Note in favor of joint payee*. 21 

41. Cheque with name of, -omitted. 16 

271-6. Identification of . 146-9 

168-6. Liability of accommodation endorser on bill or note of 

which discounting bank is named the.87-91 


Paying Bank. 

See Bond of Indemnity . 

Endorsement. 

Forgery. 

Garnishment. 

Identification. 

Payment 

Stamp. 

Stop-Payment 

188 Paying domiciled bills . 103 

189. Paying domiciled bills Authority to charge to custom¬ 
er’s account at maturity . 104 

397-8 Paying customers’ cheques on bank holiday.221,222 

399. Paying customer’s cheque before bank hours of business 222 
280-1. Paying cheque with immaterial memorandum ruled 

out.151,152 

489. Paying cheque signed by mark Teller should not wit¬ 
ness signature. 269 

210. Paying cheque after death of customer, but before notice 115 

211 . Paying cheque certified before notice of death of cus¬ 

tomer . 115 

380 Paying amount of lost bearer cheque to finder. Owner 

has no recourse against bank. 208 

214 Bank should not make partial payment on cheque for 

which there are not sufficient funds. 116 

488. Right to refuse payment of cheque presented by drunken 


person. 268 

285. Right of bank to refuse payment of mutilated cheque... 154 

326. Dishonoured cheque, re-presented for payment, with pro¬ 
test feeB added . 180 

376 Payment of cheque to person with defective title. 207 

883. Payment of cheque to unauthorized person . 210 

391. Payment of “raised” cheque .*. 214 

417. Surrender to customer of paid cheques. 230 
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Payment. 

Question. Pa«*» 

See also Paying Bank, 

78-9. Right of accoptor of bill to name place of.#7,3# 

182. ' Time of payment ” defined. 99 

293. Right of debtor to specify particular account on which 

his payment shall be applied . .161 

155 Of note, and its delivery without endorsement Effect.. 83 
In Error 

190. By bank of a bill on a customer which had not been 

accepted by him. .. . 104 

368. Of certified cheque to which an amount had subsequently 

been added for exchange. Right to refund. . . 202 

369 Of face amount of draft bearing partial acceptance Right 

of acceptor to claim refund.203 

370 Cheque received upon deposit by bank on which it is 

drawn Right to rescind credit on finding there are 
not sufficient funds.203 

371 Draft with the amount m figures laiger than that in 

writing Responsibility for overpayment . 204 

372 3 Cheque for which there were not sufficient funds. 

cashed by Teller In error No recourse against 
payee.205 

Penalty. 

For neglect to affix or cancel War Revenue Btamps 
See Stamp. 

For neglect to make bank note circulation returns. Art. 
20 . - 352 

Pencil. 

13 Cheque WTitten in . 7 

“ Per Procuration ” Signatures. 

21. Form of . 11 

Place of Payment. 

43. Of note in which no place of payment is specified. 19 

80 Of bill drawn at Woodstock on a person at St. John, In 

form “ Pay to the Merchants Bank here. 0 . 39 

O-B.P-— 28 -f 
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INDEX. 


Post-Dated. 

Question. Page. 

83. Acceptance. 40 

59. Cheque . 26 

60. Promissory Note . 27 

Power of Attorney. 

See also Agent. 

67. To accept drafts, signed in firm name by one of the 

partners . 30 

68 . Delegation of authority. 30 

69-70. In favor of a bank manager to accept drafts. 31 

71. Right of accepting bank to retain . 32 

589 Transfer of stock by shareholder, and acceptance by 

him for the purchaser under . 323 

590. Held by brokers authorizing bank officers to transfer 

bank stock . 324 

Prescription. 

See Limitations, Statute of. 

Presentment for Acceptance 
See also Acceptance. 

74-6. Time within which to be made.34, 36 

87. Delay in. 42 

Presentment ton Payment. 

See also Collecting Bank and Paying Bank. 

303. Time within which it must be made. 166 

224, Delay in, excused when caused by loss in mails. 123 

204. Of cheque, delay in Effect . 112 

188 Of acceptances domiciled at a bank. Rights and duties 

of banker. 103 

186. Of bill drawn payable at one bank and accepted payable 

at another. 101 

184. Of note payable at a branch which has been closed. 100 

206-7. Of note held as collateral security.H3-14 

187. " Due diligence," defined . 102 

174. Not excused by request from acceptor, before maturity, 

to return bin to drawer, unpaid. 97 

159. Cheque returned for proper endorsation. Funds with¬ 
drawn before re-presentment. 86 
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QtrcsnoF. FMI. 

183. Death of payee before due date of note payable at hia 

office. Procedure . 100 

201 . “Reasonable time” defined. Ill 

333. Reasonable time. Bill sent for collection in an indirect 

manner . 183 

482. Reasonable time. Cheque dated January 1899 offered 

for deposit in January 1900 .. 268 

203. Neglect of bank to make presentment on date of matur¬ 
ity. Responsibility . 112 

198. Neglect to present at maturity does not discharge maker 109 

202. Of acceptance after due date. Ill 

Probate Le iters. 

496, 507 Bank requirements before transfer of deposits.. .271, 277 
508. Transfer of deposit in bank from one province to an¬ 
other Necessity of Ancillary .. 277 

341. Delay In obtaining . 188 

Pbomise to Hold Funds. 

234. To cover cheque Risk incurred by promising bank... 128 

235-6. To cover cheque. Payment stopped by drawer before 

presentment . Liability of bank.129,130 

237 To cover cheque. Prior presentation of another cheque 

Effect .130 

Promissory Note. 

2. On lien note form . 2 

5 Embodying a contract . 3 

9. With statement that it is to be used as collateral secur¬ 
ity. Invalid as a note. 6 

11 . Payable to order “ only ” Effect. 6 

19 Bearing corporate seal only, is valid . 10 

26 Signed by two of three executors. 13 

30 Signed by marcled woman. Liability of her separate 

estate except In the Provlm e of Quebec.. 15 

31. Payable “ within thirty dayB of demand of payment”... 16 

32. Payable “on or tefore 1st July.” . 16 

37. Payable “ with Interest.” . 17 

43 In favor of a bank, with no place of payment specified,. 19 

4*. Drawn to maker's own order and endorsed by him - 20 

46. In favor of Joint payees. 21 

47 . Of incorporated company . 21 
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Qunmoif. P abe. 

4$. Of trading firm . 22 

49. With name of one of the promissors indicated by initials 22 

54. Wl(h date and place of payment blank. 24 

55. Dated on a Sunday.•. 24 

60. Post-dated . 27 

114. Payable to selling agent . 57 

217. Lost in mails . 118 

240. Garnishment of funds due on. 132 

287. Joint and several, made payable at a bank. Right of 
bank to charge against account of one of the 
promissors . 155 


Overdue . 

289. Right of bank to charge against deposit subsequently 

made ... 158 

286. Debtor deceased. Bank cannot charge against deposit 

made by his executors.156 

288. Joint and several Right of bank to charge against cur¬ 
rent account of one of the promissors . 156 

408. Joint and several Granting of time for payment to one 

of the promissors Effect .226 

402-3 Joint and several Right of action of surety against 

co-promissors . 223-4 

Renewal of. 

404-5. Without surrender of original note.224-5 

406. With signature of one of the accommodation endorsers 

on old note, absent. Effect. 225 

407. Authority of executor to renew note made by the tes¬ 

tator .226 


Protest. 

314-5 Hour at which it may be made.... .175 

301,317 Instructions waiving.165,176 

296. Of inland bills, necessary only In the Province of Quebec 163 
308. Agreement to hold bill without Effect if bill subse¬ 
quently dishonoured. 172 

300 Of bills payable at a point occupied by a bank only every 

other day. 165 

312. Waived by last endorser. Protest necessary to hold prior 

endorser.174 

302. Of bill, when drawee’s address wrongly given . 165 

318. On the day of Its return of cheque marked "N.S.F." .. 176 

323-4. Bankruptcy of drawee before maturity of bill.178-9 

826. Error in, as to place of presentment.179 
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Question. Pao*. 

326. Cheque presented for payment, plus protest fees. Duty 

of drawee bank . 180 

329. PeeB chargeable by notary for. Ill 

Provincial Law. 

Security, rights and privileges on advances on live stock 


as affected by ...,.. 371 

596. Eight of provinces to tax banks . 327 


Responsibility. 

For loss arising from: 

69. Omission of bank manager to accept draft when specially 

authorized to do bo ..... 31 

203. Neglect of bank to present draft for payment on date of 

maturity . 112 

331. Neglect to give notice o£ dishonour to endorser of note 

held as collateral security .. v... 182 

366. Payment of a countermanded cheque . 201 

371. Overpayment, when amount in figures is larger than that 

embodied in draft . 204 

382. Payment made to finder of lost withdrawal receipt on 

savings bank account ... 209 

383. Payment to unauthorized person . 210 

391. Payment of raised cheque . 214 

545. Surrender of bill of lading attached to acceptance to 

enable drawee to examine goodB . 297 


Receipt. 

G5. For moneys advanced on discounted notes. 29 

Renewal. 

See Promissory Note, 


Savings Bank. 

587. Only chartered bank may use the words. 321 

Savings Bank Account. 

284. Right of bank to charge maturing acceptances to... 164 

361-2. Cheque on, returned through Clearing House marked 

“Pass book must be presented.".*...198-9 


o.bj».— 28 o 
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Question. Pa& b. 

863. Cheque on, refused and protested because not accom¬ 

panied by pass booh... 199 

864. Cheque on, for an amount which includes interest ac¬ 

crued, but not yet vdue Right of bank to refuse 

payment . 200 

882. Withdrawal receipt on, lost and payment made to finder. 

Responsibility of bank.209 

488. Cheque on, presentedfor payment by depositor while in 

a state of drunkenness. Duty of bank.268 

489. Teller should not witness signature by mark on with¬ 

drawal receipt .. 269 

494*5 Pass books .. 270-1 

Seal. 

19. Validity of note bearing only corporate 10 

Security Under the Bank Act. 

Under Section 76.— Collateral. 

619. Discounting customer’s note and taking trade paper as 

collateral . .. 284 

623. Application of proceeds of collateral.286 

611. Canadian bank cannot loan money on the security of the 

shares of a United States bank.279 

626-6. Life insurance policies transferred as collateral .287-8 

621. Security held by a private banker for notes lodged by 
him as collateral with a bank Right of latter to 

benefit of security. 284 

622 Security given by the maker of a note to an accommoda¬ 
tion endorser and assigned by the latter to bank 

holding the note. Validity of assignment . 286 

Under section 80. 

628-9. Mortgages as additional security on current loans.... 289 

531. Mortgage taken by a bank to secure old as well as new 

advance. Effect. 290 

630. Mortgage taken by a bank in pursuance of a promise 

made when money loaned, is Invalid. 269 

527. Fire insurance policies on property mortgaged. 288 

532. Loans on the security of ships or vessels.290 

Under section 84. 

634. Loan on standing timber .291 

533. Loan to a liquidator. 291 
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Question. 

Under section 86. 

6 «e Bills of Lading, Chattel Mortgage and Warehouse 
Receipts. 

Under section 88. 

654-61 Classes of persons from whom security may be tak en, 

and form of same., 801*4 

662-6. Classes of persons who cannot give security under sec¬ 
tion 88 .305-8 

666-7. Commodities which cannot be pledged as security.308 

664. Description of goods covered by security. 306 

671 Effect of ascignment of goods “ as per schedule attached ” 311 

669 Marking logs pledged as . 309 

658 May be ghen on goods stored in rented warehouse. 302 

Advances upon seed grain (Amendment to section 88 

of Bank Act) . 369 

Persons to whom advances may be mane ss 8. 369 

Form of security, ss 9.369 

First lien on seed grain and crop, ss. 10.369 

Right to enter and take possession in case of default 

SB 11.3G9 

Advances upon live stock. (Amendment to section 88 

of Bank Act ) ... 370 

Persons to whom advances may be made, ss. 12.371 

Form of security agreement, ss 13.371 

Agreement to be registered, ss 14 . 371 

Application of Provincial law, ss. 15.371 

Entry, seizure and sale in case of default, ss 19.372 

568 Assignment co\ers goods described in it, during process 

of conversion into manufactured articles. 309 

670. Prior claim of person who has given notice'of ownership 

previous to advance by bank. 310 

574 Private banker cannot validly acquire security under 

section 88 .313 

576 Security not validly acquired If given for overdraft, with¬ 
out written promise... 314 

580. Advances made in the morning, without written promise, 
and not covered by security until the afternoon 
Effect 316 


Under section 90. 

543. Promise to give socurity Of no effect in case of bank¬ 


ruptcy .296 

Fire Insurance Policies. 

586. Transfer of, to bank. , v .821 

624-7 On premises mortgaged to bank.387, 388 
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INDEX. 


Question, Page. 

582 On goods assigned as security When assent of insur¬ 
ance company required .. ... 817 

683 Payable to a bank “ as its interesL may appear ' . 319 

684 Notice to insurance company of assignment of goods to 

bank . .... 320 


Set-off. 

410 Right of a bank to charge balance on overdue note to 

current account of customer. Advisability of notice 227 

411 Right of bank to charge dishonoured draft to a private 

account ot its customer when there are not sufficient 

funds in his business account. Notice.227 

292 Right of a bank to apply balance at credit oi a customer’s 
account againBt a matured note of which he Is an en¬ 
dorser or promlssor . . . 160 

409 Right of the bank to charge joint and several note at 

maturity to account of one of the makers .. 226 

286 Bank cannot charge overdue note of a deceased debtor 

against deposit made by executors of his estate 165 
290-1 Bank cannot apply proceeds of a cheque presented for 
payment against overdue note of the payee, without 
his consent. 156,159 

Signature 


16 By rubber stamp 8 

17 By mark .. 9 

18 By mark, witnessing 9 

489 By mark Teller should not witness 269 

21 By attorney. Correct form of 11 

23 Form of, which renders attorney personally liable 12 

Of incorporated company. (Companies Act sec 115)... 387 

27 Of company, without addition of name and quality of 

signing officer. 13 

25 Of company. Use of abbreviation" Ltd/' 13 

28 By person using trade name 14 

374 On dishonoured cheque, cancelled In error Effect 206 


Forged See Forgery 


Stamp. 


The Special War Revenue Act, 1915, and amendments. 
Sections relating to banks and banking. 873 
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'Affm 

Stamp & to be affixed on 

Bills of exchange and promissory notes. Sec 12, as 3 (a) 374 

Cheques. Sec. 12, as. 2 . 374 

Overdrafts. Sec. 12, ss. 3 (f) . 376 

Promises to pay or pledge of securities. Sec. 12, ss. 3 (d) 375 
Notes, cheques and bills of exchange made out of Can¬ 
ada. Sec 12, sa 6 . 377 

Sale or transfer of Btock, Sec. 12, ss. 13. 378 

Cancellation of stampB. Sec. 12, sb. 3 (h). 376 

Statements to be made by banks 
Of advances on notes held by them. Sec. 12. ss. 3 (c).. 375 
Of advance on pledge of securities or promises to pay 

Sec 12, ss 3 (d) . 375 

Of o^eidiafts Sec 12, bs 3 (f) .. 376 

Penalty for. 

Issue of cheque without stamp Sec 12, eg 7.377 

Delivery of bill or note without stamp Sec 12, sb 8. 377 

Issue of receipt for money paid by bank, without stamp. 

Sec 12 ss 10. 378 

Bank taking Kceipt for monp> paid by it, without stamp, 

Sec 12, ss 12. 378 

Failure to affix stamp on sale or transfer of stock Sec 

12, ss. J3 . 378 

Omisison of bank to cancel stamps on negotiable instru¬ 
ments Sec 12, ss. 11 . 378 

Failure of bank to prepare statements Sec. 12, ss 

10 (a).378 

Omission of bank to cancel stamps on negotiable Instru¬ 
ments Sec. 12, ss 11 . 378 

Stamp required. 

258 On transfer from account of one customer to that of 

another .... .* • • 141 

260 On cheques to the order of the Minister of Finance. 142 

262 On drafts Issued in the United Kingdom, if payable at or 

negotiated through Canadian bank .142 

264 On duplicates of loBt cheques. 143 

265. On Savings Bank withdrawal receipts .148 

259 Not required when no actual transfer of funds on deposit 141 

261 British and foreign Post Office Orders do not require to 

be stamped in Canada . 142 

263 Not required on requisition for a draft. 142 

266. Not required on deposit receipt showing part payment 

on a cheque before deposit. 144 

267 Not required on receipts for life insurance premium* 

passing through a bank for collection .. 144 
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Question. Page. 

268. Right of U. S. bank to require Canadian correspondent 
to affix XJ. 8. revenue stamp on draft payable In that 
country . .......^. 145 

Stopk Transfees. 

588. By attorney, to bimself. 323 

589. By firm, to partner. 323 

689. From own name to " in trust. 1 ’ . 323 

589. From “intrust" to own name. 323 

689. Acceptance of, by transferor for transferee, under power 

of attorney. 323 

Statute of Limitations. 


See Ltvutations, Statute of. 


Stop-Payment. 

227. By councillor, of cheque issued by municipality. 124 

228. By a branch bank of its draft on another branch. 125 

104,229. Of a certified cheque .63,125 

231-2. By purchaser of draft .127-8 

225. Of cheque subsequently negotiated by third party in good 

faith . 123 

379. Of lost cheque endorsed in blank, and negotiated by 

finder .208 

230. Of lost cheque payable to bearer .126 

233. Of cheque certified by bank after business hours . 128 

399. Of cheque, at opening of bank, which had been paid be¬ 
fore banking hours .222 

321 Of cheque. Notice of dishonour. 177 

401 Right of holder in due course to recover from drawer 

who gives notice to . 223 

366. Responsibility of officers for honouring countermanded 

cheque. 201 


Surety. 

613. Married woman may endorse as, except in the province 


of Quebec. 281 

809-10. If Joint promissor not entitled to notice of dishonour 173 

402-3. Right of action of, against co-promissors. 223-4 

408 Release of . 226 
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m 


Tax, 

Otjestjoit. t> m 

596. On banka. Power of Provincial Legislatures to Wry.«.. 327 
On bank note circulation. See Special War Revenue 

Act, 1915. Sec. 3 ...378 


Telegraphic Transfers. 


435. Instructions by wire to " notify and pay,” neglect to 

carry out . 240 

436 Bank under no obligation to see to application of funds 

transferred . 240 


Trust Account. 

461 500 Opening account .254,273 

462 Enquiry as to nature of trust unnecessary and Inadvis¬ 

able .255 

463 Bank not responsible for disposition of funds unless it 

knowingly permits a breach of trust . 255 

478 Power of attorney to operate Delegation by agent of 

hib authority. Effect. 263 

4 ;4 Right of person acting as agent to withdraw moneys 

and deposit them to his personal account.255 

499 Where counter-signature required. 272 

473, 477 In name of two executors Right of either alone 

to draw upon same .261,263 

505 Death of ono of three executors. Power of survivors to 

withdraw trust moneys. 275 

502-4 Death of depositor Right of his executors to withdraw 

funds .274-5 


Trustee. 

616. Trust funds deposited in a private bank. 337 

592 Personal liability of, on bank stock held In trust, when 

beneficiary of trust not named . 325 


Voucher*. 


487 Time during which a bank should preserve 


268 

















U* IXfiEX. 

Warehouse Receipts^as Seoubitt 
Qumttow. Pass. 

^535-9. Form of .-.292*3 

572, Must be given by a person not the owner of the goods. . 311 
569. Signed by attorney. 303 

537. Issued by an incorporated company... 293 

541-2. Cannot be given for goodB in bond. .294-5 

536 On goodB the sale of which has not been accompanied 

by delivery or change of possession.292 

540 Description of place of storage.294 

538, 573 Provincial laws regarding. 293,913 

Witnessing 


IS 461 Signature by mark 


9.269 













